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Transfer Stock Subject Federal Estate Tax 


Transfers stock the owner trust company 
under agreements the trust company hold the stock 
during the joint lifetimes the owner and his wife and 
deliver the survivor his her own absolute property, 
upon the death one, the owner receive all dividends 
during his lifetime and the owner and his wife have power 
any time direct any disposition the stock joint 
written instrument, are subject the Federal estate tax. 

This was decided the United States Court Claims 
the case Union Trust Company United States, 
Fed. Rep. (2d) 152. 

The facts this case show that one Jarves transferred 
shares stock the trust company the following 
agreement: 


This indenture and agreement, made this 24th day’ July, 
1912, and between Deming Jarves, Detroit, Michigan, 
now Dinard, France, party the first part, and Jackson 
Jarves, party the second part: 

Witnesseth: 

Whereas, the parties hereto are husband and wife, and said 
Deming Jarves desires give certain personal property hereinafter 
mentioned his said wife, but retain the income during 
his own life; 

Now, therefore, consideration the premises and the 
and affection which they have for each other, and order effect 
the purposes this instrument, the parties hereto severally covenant 
and agree and with each other follows, wit: 

First. That after the execution this instrument, 
said party the first part will assign blank, certificates for 
200 each shares the capital stock American Agricultural 
Chemical Co., Utah Copper Co., Parke, Davis Co., and 
enclose the same sealed envelope, will deliver said envelope 
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and enclosure the Union Trust Company Detroit, Michigan, 
upon receiving its written declaration that holds the same for and 
during the joint lives the parties the first and second parts 
hereto, and that case the party the second part shall survive 
the party the first part, will deliver said certificates the 
party the second part her absolute property; and case 
the party the first part shall survive the party the second 
part, then the said Union Trust Company shall, upon notification 
thereof, return said certificates the party the first part: 
Always provided, That the parties the first and second parts 
may any time during the said holding, instrument 
writing, signed both them, and delivered said Union Trust 
Company, direct any other disposition said property held it. 

Second. long the said shares stock shall remain subject 
_to this instrument, all dividends payable account thereof, including 
any and all stock dividends, shall the property of, and payable 
to, the party the 

Third. That the said gift herein provided for shall addition 
any and all other provisions made the said Deming Jarves 
his last will and testament for his said wife, and that the execution 
this instrument, and the making this gift, shall not any 
manner affect change the last will and testament said Deming 
Jarves, taken into consideration the distribution the 
property devised and bequeathed thereunder. 

witness whereof the parties the first and second parts here- 
unto set their hands and seals the day and year first above written. 

Deming Jarves. 
Jackson Jarves. 
Signed, sealed, and delivered the presence of— 
Charles Lagna. 
Goliuck Ernest. 


The Union Trust Company, upon the receipt the shares 
stock set out the preceding instrument, made written declara- 
tion follows: 

The Union Trust Company, Detroit, Michigan, hereby 
edges the receipt from Deming Jarves, Detroit, Michigan, this 
tenth day October, 1912, stocks follows: 


Issued the name Deming Jarves, and assigned blank 
him, and hereby declares that holds the same deposit sealed 
envelope for and during the joint lives said Deming Jarves and 
Jackson Jarves; and that case said Jackson Jarves shall 
survive said Deming Jarves, said Union Trust Company will deliver 
said certificates said Jackson Jarves, her absolute property 
and case said Deming Jarves shall survive said Jackson Jarves, 
said Union Trust Company will return said certificates said 
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Deming Jarves: Provided always, That said Deming Jarves, and 
said Jackson Jarves, may any time instrument writing 
signed both them and delivered said Union Trust Co., direct 
any other disposition said certificates held said Union 
Trust Co. 

witness whereof, said Union Trust Company has executed this 
instrument, under the hand its president, and affixed its corporate 


seal hereto, this tenth day October, 1912. 
Frank Blair, President. 


Later Jarves and his wife entered into five other similar 
agreements, transferring other shares stock. 

Upon the death Jarves the plaintiff trust company 
qualified executor and trustee his will. tax the 
transfers was paid under protest the plaintiff trustee 
and this action was later started against the United States 

The plaintiff company contended that these transfers were 
gifts inter vivos, that absolute gifts, fully consummated 
during the lifetime the donor subject only reservation 
the income therefrom the donor for the period his 
life and were, therefore, not subject tax. The court dis- 
agreed with the plaintiff’s contention and held that the trans- 
fers were taxable, saying: 


Gifts intervivos have reference the future and into 
immediate and absolute effect. order effectual gift inter 
vivos must fully executed. anything remains done, the 
transaction mere executory agreement give, and title does 
not pass. One the requisites valid gift inter vivos the 
delivery the thing given, and the delivery must such vest 
the donee with control and dominion over the property and 
absolutely divest the donor his possession and control. Until such 
delivery has been made title the property does not vest the 
donee. While delivery the property given necessary complete 
the gift, such delivery not required made directly the 
donee, but the delivery may third person for the benefit 
donee. Where delivery made third person, the instant 
case, the question whether the gift was thereby completed without 
actual delivery the donee depends entirely upon whether the 
person whom the property delivered receives the donor’s 
agent trustee for the donee. 

The plaintiff, upon the receipt the various securities, issued 
the name Deming Jarves and signed blank him, made the 
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following written declarations: ‘The Union Trust 
hereby declares that holds the same deposit sealed envelope 
for and during the joint lives said Deming Jarves and Jackson 
Jarves; and that case said Jackson Jarves shall survive said 
Deming Jarves, said Union Trust Company will deliver said certifi- 
cates said Jackson Jarves, her absolute property; and 
case said Deming Jarves shall survive said Jackson Jarves, said 
Union Trust Company will return said certificates said Deming 
Jarves: Provided always, That said Deming Jarves and said 
Jackson Jarves may any time instrument writing 
signed both them and delivered said Union Trust Company, 
direct any other disposition said certificates 

The capacity which the plaintiff acted holding the securities 
involved must determined from the language the agreements 
gift and from plaintiff’s written declarations. The language 
appearing the agreements gift and plaintiff’s written declara- 
tions substantially identical and, think, clearly shows that the 
plaintiff received and held the securities agent trustee for 
both parties and not trustee for the donee. Since the plaintiff 
acted agent trustee for both the donor and the donee, title 
the securities could only vest the donee when the securities 
were turned over her plaintiff accordance with the terms 
the agreements. decedent, the various agreements, con- 
tracted with his wife sign certain certificates stock blank, 
deliver the same the plaintiff held during their joint 
lives, and turned over her plaintiff her absolute 
property the event she survived him. Under these circumstances 
and conditions, delivery the securities the plaintiff was not 
such delivery the property required consummate gift 
inter vivos. While the agreements are predicated the expressed 
desire the decedent give the securities involved his wife, the 
intent manifest from the language used that such gifts are made, 
and are effective only the condition that she survives him. 
The rule that where property, the subject gift, 
delivered only case the death the donor, condition attaches 
the delivery which signifies intent that the gift shall become 
operative only the event that the donee survives the donor. Corpus 
Juris, vol. 28, 646. (See authorities cited.) 

The provision the agreements that the decedent and his wife 
may any time during the holding plaintiff, instrument 
writing signed both, direct any other disposition the prop- 
erty held, inconsistent with the theory intent the part 
decedent make absolute and completed gifts the property 
their delivery the plaintiff. order pass title gift must 
absolute and unconditional, and the delivery must such 
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divest the donor his possession and control. Absolute control 
property, the subject gift, not divested where the donor 
reserves himself the right, singly with another, make 
some other disposition the property given. 


Estate Funds Not Entitled Preference 
Failure Bank 


Upon the failure bank, which funds decedent’s 
estate have been deposited, the estate not entitled prefer- 
ence payment over other depositors creditors. 

This was decided the New York Court Appeals 
recent case, Matter the Petition James Egan, 
Public Administrator the County New York, admin- 
istrator the estate Nanny Frank, deceased. 

The claimant, Public Administrator the County 
New York and administrator the estate Nanny Frank, 
deposited some $5,000 belonging the estate the Bank 
United States New York City. After the failure 
that bank, which occurred December 11, the admin- 
istrator, without filing claim, moved for order granting 
him preference priority payment. The order was 
granted and was later affirmed the Appellate Division 
the Supreme Court. The contention the administrator 
was that was entitled preference under subdivision 
section 188 the Banking Law, applicable the liquidation 
trust companies, which reads follows: 


Preference. dissolved the Legislature the court, 
otherwise, liquidated the superintendent banks, otherwise, 
the debts from such corporation guardian, trustee, executor, 
administrator, committee depositary, shall entitled priority 
payment from the assets such corporation equality 
with any other priority given this chapter. 


The Court Appeals, holding that this statute has 
application the present situation and reversing the 
lower courts, said: 


Article the Banking Law deals with the organization, incor- 
poration, powers, regulation, restrictions and management trust 
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companies. Section 188 thereof contains “provisions relating 
appointment and exercise powers executor and other 
fiduciary capacities.” Subdivisions and provide that trust 
company may guardian, trustee, administrator, committee, re- 
ceiver, &c. Subdivision thereof reads: “5. Depositary for moneys 
paid into court. All moneys brought into court order judg- 
ment any court record this state, any other state, 
the United States, may deposited with any such corporation 
that has been designated depositary the Comptroller the 
State New York, provided the Code Civil Procedure. 
Whenever any such corporation shall designated the comp- 
troller depositary for funds and moneys paid into court, 
shall give the people the state bond the form and manner 
prescribed this chapter.” 

clear from the reading subdivision that has ap- 
plication the situation involved this case. provides for 
preference upon dissolution when trust company itself acting 
guardian, executor, administrator, &c., and indebted such 
capacity. the case bar was not acting administrator. 
merely received deposit funds which the public administrator 
had his possession administrator Nanny Frank, deceased, 
and was indebted him such administrator for the balance 
deposit. 

also urged the respondent (administrator) that the debt 
the bank the respondent that “depositary” court 
funds within the meaning subdivision section 188, and, there- 
fore, that the respondent entitled preference. The priority 
payment debts trust company “as depositary, provided 
for subdivision has application under the facts this case. 
That provision applies money brought into court provided 
the Code Civil Procedure, now transferred sections 133 137 
the Civil Practice Act, and sections 44-c and subdivision 
section the State Finance Law (Cons. Laws, chap. 56) and 
division section 188 the Banking Law. 

the case Henkel Carnegie Trust Co. (213 Y., 185) 
this court definitely decided both propositions contrary the 
respondent’s contentions. The opinion that case dealt with similar 
provisions the Banking Law existed prior the revision 
1914 (Laws 1914, chap. 369), and the enactment the Civil 
Practice Act. There has, however, been substantial change 
the statutory provisions involved, and the opinion that case 
controlling construing the provisions the statutes they 
now read. 

have reached the conclusion that the bank not indebted 
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administrator the estate Nanny Frank, deceased, within the 
meaning subdivision section 188, and that the funds 
deposit are not held “as depositary” moneys brought into 
court provided subdivision such funds were not deposited 
pursuant the provisions judgment any court 
record this state, any other state, the United States.” 


Certification Check After Alteration 


recent decision the Supreme Court California, 
Wells Fargo Bank Union Trust Company Bank 
Italy, Pac. Rep. (2d) 781, the effect that drawee 
bank which certifies check after the name the payee has 
been altered and subsequently pays the amount the check 
holder due course cannot recover the amount paid. 

This holding based section the California 
Civil Code, which corresponds section the Uniform 
Negotiable Instruments Law. This section provides that the 
acceptor accepting the instrument engages that will 
pay according the tenor his acceptance and admits 
the existence the payee and his then capacity indorse. 
The California court construed this section mean that 
holder due course according the tenor the instrument 
the time acceptance certification rather than accord- 
ing the tenor the instrument originally drawn. The 
court points out the decision that follows the 
decisions rather than the decisions New York, Colorado 
and Missouri holding the contrary. 

appeared that check for $1,425.80 was drawn the 
McCormick Steamship Company, payable the order 
Albert Meyer Company, the Wells Fargo Nevada 
National Bank San Francisco, the predecessor the 
plaintiff, Wells Fargo Bank Union Trust Company. 
Subsequently, without the consent the drawer, the name 
the payee was erased and the name Harry Behling 
was substituted. The alteration was made with such skill 
that could not detected. The check was certified the 
drawee and the name Harry Behling was afterwards 
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indorsed thereon. ‘The ‘check was later indorsed one 
Popkin and presented the Bank Italy, which paid the 
amount thereof. The latter bank transmitted the check 
through the clearing house the drawee which paid the 
amount thereof. 

Several months later the alteration was discovered, when 
inquiry was made the original payee. The drawee 
bank then and the Bank Italy and de- 
manded repayment the amount the check. When this 
was refused the plaintiff brought suit against Popkin and 
the Bank Italy recover the amount the check. 

The court, holding that the plaintiff its certification 
admitted the existence the payee and its capacity indorse 
and could not recover the amount paid holder due 
course, wrote follows: 


check bill exchange (Civ. Code, 3265a), and, where 
equivalent acceptance (Civ. Code, 3265c). Prior the 
enactment the Uniform Negotiable Instruments Act the Cali- 
fornia Legislature 1917 (St. 1917, 1531), the Code provided 
that “the acceptance bill exchange admits the signature 
the drawer, but does not admit the signature any indorser 
genuine.” Civ. Code 1915, 3199. According the new act, Civil 
Code section 3143, which corresponds section the Negoti- 
able Instruments Law recommended the commissioners for 
providing uniformity legislation, “the acceptor accepting the 
instrument engages that will pay according the tenor his 
acceptance and admits—(1) The existence the drawer, the 
genuineness his signature, and his capacity and authority draw 
the instrument; and (2) The existence the payee and his then 
capacity indorse.” Before the adoption the Negotiable Instru- 
ments Law was held the majority cases that the acceptor 
check warranted only that the signature the drawer was 
genuine and that had sufficient funds pay the check, 
was therefore held that bank which certified check after had 
been fraudulently altered the amount the name 
payee and afterwards paid could, other things being equal, recover 
the against bona fide purchaser. Metropolitan 
National Bank Merchants’ National Bank, 182 367, 
360, Am. St. Rep. 180; Parke Roser, Ind. 500, Am. 
Rep. 102; Espy First Nat. Bank Cincinnati, Wall. 604, 
Ed. 947; Bank Commerce Union Bank, 230; 
Marine National Bank National City Bank, 67, 
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Am. Rep. 305; White Continental, Am. Rep. 
612; Security Bank National Bank, 458, Am. Rep. 
129; City Bank First National Bank, Tex. 203. And the same 
rule has been followed the Appellate Division the Supreme 
Court New York since the adoption the law, namely, the 
case National Reserve Bank Corn Exchange Bank, 171 App. 
Div. 195, 157 316, 318, where appeared that the plaintiff 
mistake certified raised check which the defendant afterwards 
acquired for value and collected. affirming judgment recovered 
the plaintiff, the court, citing the Negotiable Instruments Law 
New York, which contains provision identical with section 3143 
the California Civil Code, said: “It settled statute, well 
authority, that bank certifying check the usual form 
does more than affirm the genuineness the signature the 
drawer, and that has funds deposit meet it, and that the 
funds will not permitted withdrawn, the prejudice 
the holder the check. But bank its certification does not 
warrant the genuineness the body the check.” The courts 
Colorado and Missouri, without discussing the effect section 
the Negotiable Instruments Law, have also continued follow 
the common-law rule. Interstate Trust Co. United States National 
Advance, 188 Mo. App. 417, 174 203; Central National 
Bank Drosten, etc., Co., 203 Mo. App. 646, 220 511. 

The interpretation given this section the Supreme Court 
Illinois contrary, however, the conclusions reached the above 
cases. National City Bank Chicago National Bank, etc., 
300 Ill. 108, 182 832, 1153, bank St. Louis 
drew draft upon the plaintiff payable Pittsburgh concern. 
The draft was stolen from the mails one Manning, who erased the 
name the payee named the draft, inserted his own, and indorsed 
the instrument. tendered the draft payment for certain 
jewelry which purchased, and, its certification having been secured, 
the jewelry was delivered him. jeweler deposited the draft 
with defendant bank, which was paid through the clearing house. 
The drawee, having discovered the alteration, sought recover 
the amount paid. recovery was had, and the Supreme Court, 
reversing the judgment, said: “In its last analysis the question 
presented for decision the liability the acceptor negotiable 
instrument under section the Negotiable Instruments Law. 
Section declares that the acceptor accepting the 
instrument engages that will pay the instrument which has 
accepted according the tenor his acceptance, and admits the 
existence the payee and his then capacity indorse. The instru- 
ment which appellee accepted was payable ‘to the order Andrew 
Manning.’ its accptance admitted that Andrew Manning 
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was existence that Andrew Manning the time accept- 
ance was not suffering any legal disability which would affect his 
ability pass title the instrument accepted means indorse- 
ment. According the plain language this section appellee 
its general acceptance bound itself pay draft for $629.80, 
payable the order Andrew Manning. After the draft was 
accepted appellee the drawer was discharged 
thereon. When appellant took the draft was complete and regular 
upon its face. had been duly accepted the drawee. was 
taken good faith and for value, and appellant then had notice 
any infirmity the instrument defect the title the person 
negotiating it, and appellant was therefore holder due course. 
relied upon the general acceptance appellee, and under the 
Negotiable Instruments Law was protected it. This construction 
section accordance with that sound principle which 
declares that where one two innocent parties must suffer loss 
the law will leave the loss where finds it.” 

The common-law rule had been previously followed First 
National Bank, etc., Northwestern National Bank, etc., 152 IIl. 
296, 739, 289, Am. St. Rep. 247, and 
Metropolitan National Bank, etc., Merchants’ National Bank, etc., 
182 Ill. 367, 360, Am. St. Rep. 180, which were decided 
previous the adoption the Negotiable Instruments Law. 
State Bank, etc., Mid-City Trust etc., Bank, 295 599, 129 
498, 989, decided after the adoption the law, 
the payee’s name was forged indorsement upon check after 
its certification, and the same was paid the acceptor the 
indorsee. The acceptor sought recover upon the theory that 
was liable the real payee for the amount the check. was 
held that the check had never been delivered the real payee and 
had never come into his possession, and that had acquired 
right reason the acceptance. Dean Ames contended before the 
Negotiable Instruments Law was adopted that upon principle 
alteration before acceptance any the terms genuine bill 
should not affect the liability the acceptor innocent holder. 
Harvard Law Review, 297. The editors the American Law 
Reports Annotated, vol. 22, 1162, express the view that the 
conclusion reached the case more accord with the 
language the Negotiable Instruments Law than the other cases 
cited, and, said Prof. Brannan his work the Negotiable 
Instruments Law (4th Ed.) page 567: “It difficult see how 
(the acceptor) can escape liability any meaning given 
the words ‘engages that will pay according the tenor his 
The tenor the acceptance determined the 
terms the bill when the drawee accepts and that 
bill for the raised amount. That the bill accepted and 
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other, and according its tenor has engaged that will pay it.” 
And where, the present case, indorsee without notice has 
given value upon the faith certification and the instrument has 
been paid the drawee, the result reached the Illinois case not 
only makes for the usefulness and currency negotiable paper, but, 
held that decision, accord with the principle that, where 
the parties are equally innocent, the law will leave the loss where 
they have placed 


Forged Indorsements Checks Given Loan 
Transaction 


title company which issues policies protecting loans 
made loan association and which pays the association 
the amount loss resulting from making loans forged 
mortgages and notes, cannot recover the amount the loss 
from the bank which paid checks issued the loan associa- 
tion the borrower forged indorsements. was held 
the United State Circuit Court Appeals New York 
Title Mortgage Company First National Bank 
Kansas City, Mo., Fed. Rep. (2d) 485. 

The suit was brought the New York Title Mortgage 
Company, corporation engaged the business insuring 
titles for compensation, against the First National Bank 
Kansas City and the Farm Home Savings Loan Associa- 
tion Nevada, Missouri. The loan association was nomi- 
nal party, the real controversy being between the plaintiff and 
the defendant bank. The transaction out which the 
controversy arose described the following paragraphs 
quoted from the opinion the court: 


Plaintiff issued two title insurance policies the Farm Home 
Savings Loan Association, guaranteeing the loan company against 
loss reason defects title the mortgagors the real estate 
described the mortgages deeds trust involved this suit. 
The mortgages and the notes, one for $40,000 and the other for 
$8,000, which they were given secure, were fact forged. When 
the forgeries were discovered, the plaintiff, demand, reimbursed 
the loan company for the money advanced the loans, with certain 
immaterial reductions. The policies contained provision for subroga- 
tion, the event payment the plaintiff. 
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these transactions, one Smith, operating 
loan broker Fort Worth, Tex., submitted the loan company 
applications for these two loans, the applications being submitted 
separately and different times. The first application pur- 
ported signed Smith, who was said the 
father Charles Smith, but who, fact, was 
person. The second application purported signed Charles 
Poe, who was also fictitious person. The property was inspected 
the loan company and found satisfactory security for 
the loans. Smith agreed furnish title insurance protect the 
loans, and this did each case securing policy from the 
plaintiff. securing the policies furnished plaintiff with the 
purported opinion certificate title examiner, the effect 
that applicant had good title. This Smith accomplished forging 
the name plaintiff’s approved attorney the certificate title. 
The applications prepared were presented and approved 
the loan company, and checks were drawn and delivered its local 
agent Fort Worth, Tex., the checks each case being drawn 
jointly its agent and the supposed borrower. receipt the 
checks, the local agent for the loan company, for the purpose 
enabling Smith clear title certain the property, procure 
the title insurance, and make delivery the borrower, indorsed and 
delivered them him without securing the indorsement the 
borrower. Smith then forged the names the supposed borrowers 
the back the checks, deposited them his own account 
banks Fort Worth, Tex., and converted the proceeds. These 
checks were drawn the defendant First National Bank Kansas 
City, and, after passing through several banks, were ultimately 
paid the defendant bank, and charged the loan company’s 
account. 


The plaintiff based its right recover the ground that 
was entitled subrogation, that say that had the 
right substituted for the loan association claimant 
against the defendant bank with regard the checks paid 
the forged indorsements. The plaintiff argued that the 
payment the loan company’s checks forged indorsements 
rendered the bank liable the loan company and that the 
payments were the proximate cause the plaintiff’s loss. 

The trial court found that the bank was not negligent 
paying the checks and that the proximate cause the 
plaintiff’s loss was the negligence the plaintiff itself and 
the loan association. The judgment the trial court was 
favor the defendants and the plaintiff appealed. 
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The judgment was affirmed upon appeal. The reasons 
for the affirmance are stated the court the following 
language: 

There can doubt the general rule law that the implied 
contract between bank and its depositor that the bank will 
pay the depositor’s checks from his deposits the persons whom 
orders payments made, and the corollary this rule likewise 
sound, that the bank will not pay the checks its depositors upon 
forged indorsement the payee’s name. was obligation 
which the bank owed the loan company because its contract with 
that company, and this connection observed that there 
are involved these transactions two independent contracts, the con- 
tract between the loan company and the bank, just adverted to, and 
the contract between the loan company and the plaintiff. 
payment the loan company was discharge its primary 
contract liability. 

Here, then, have separate liabilities growing out separate 
contracts, the liability the bank the loan company, because, 
violation its contract, the bank paid forged checks, and the 
liability the insurance company, because its contract guar- 
anteeing titles. Both these liabilities were primary liabilities 
the loan company. accidental fact that the fraud Smith 
involved both the procuring the loans upon property, the title 
which was defective, and the forging checks the loan com- 
pany upon the bank, would not seem material. The plaintiff 
paid the loan company only what contracted primarily do, 
but now, retaining the premiums benefit its contract, seeks 
reimbursement from the bank, the theory that the bank, under 
wholly separate and independent contract, was liable the loan 
company for having paid checks forged indorsements. The plain- 
tiff here did not insure against the forgery indorsements these 
checks, but its contract was confined the titles the purported 

doubtful whether the mere fact that the loan company may 
have had two sources which might look for reimbursement would 
confer the plaintiff the right subrogation one such 
sources. assume that neither the plaintiff nor the bank was 
the wrongdoer, but, independent contract obligation, each was 
liable the loan company, then the satisfaction such primary 
liability the plaintiff would not give rise right recover 
against the bank under the doctrine subrogation, the bank not 
being wrongdoer. United States Fidelity Guaranty Co. 
1094; Underwood Metropolitan Natl. Bank, 144 
699, Ct. 784, Ed. 586; Plate Glass Underwriters’ Mut. 
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Ins. Co. Ridgewood Realty Co., 219 Mo. App. 186, 269 659. 

But there were any doubt the soundness this position, 
think clear that plaintiff not entitled invoke the remedy 
subrogation, because that right equitable one, and appli- 
cable cases which one party required pay debt for which 
another primarily answerable, and which, equity and good 
conscience, ought discharged the latter. the method 
which equity employs require the payment the debt him 
who good conscience ought pay it, and relieve him whom 
none but the creditor could ask pay. cannot, matter 
right, invoked all cases without regard circumstances, but 
only cases which justice demands its application, and the rights 
one asking subrogation must have greater equity than those who 
oppose him. said this court American Surety Co. 
Citizens’ National Bank, 294 609, 616: “The right subroga- 
tion equitable right, and where equities are equal the right 
does not exist and there can relief.” 

borne mind that, not only, did the court find that 
the defendant bank was guilty negligence the transactions 
involved, but the bill complaint, amended, contained allega- 
tions charging the defendant bank with such negligence. The primary 
cause plaintiff’s loss was the forgeries committed Smith, and 
think the case ruled National Surety Co. Arosin A.) 
198 605, 609, and National Surety Co. State Savings Bank 

the Arosin Case, under the doctrine subrogation, was 
sought hold the bank because had paid out county funds 
instruments forged the county treasurer. The instruments were 
spurious, and the indorsements thereon were forgeries. The lower 
court held that there was negligence the part the bank, and 
for that reason the plaintiff was not entitled recover, and this 
ground this court sustained the lower court. 

Here, National Surety Co. the bank paid 
the checks which the indorsements were forged, without negligence, 
and the circumstances surrounding the transactions involved not 
give rise any superior equities favor the plaintiff; nor can 
said that good conscience the defendant bank ought stand 
the loss. 


Executor’s Liability for Injury Employee 

bank which, acting executor, carries the decedent’s 
business liable for injury person employed the 
business, where the injury received the regular course 
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the employment. stated the case First Na- 
tional Trust Savings Bank San Diego Industrial 
Accident Commission, Pac. Rep. (2d) 347, decision 
the Supreme Court California. 

The First National Trust Savings Bank San Diego, 
corporation authorized carry banking business and 
also transact general trust business, was executor the 
estate Charles Hascall. The estate consisted part 
cigar store. executor continued operate the 
store order that might sold going concern. 

Rinehard Bojens, who was employed the store, received 
injuries which resulted his death. injuries were re- 
ceived the regular course his employment. 

was held that the bank was personally liable for the 
death Bojens. was further held, however, that the 
Fidelity Company, which had issued the bank 
policy compensation insurance, insuring the bank against 
liability for injuries sustained its employees the course 
its banking business, was liable the insurer the bank. 
was also held that another insurance company, which had 
issued, prior Hascall’s death, compensation policy cover- 
ing the employees the cigar store was also liable, appear- 
ing that the policy provided that the liability the insurer 
should not affected the death the employer. 

With regard the bank’s personal liability executor 
the court wrote follows: 


While acting the executor the will deceased, 
undertook carry any business behalf the estate 
decedent, became personally liable all persons employed 
such business, not only for their wages, but, our opinion, for 
compensation case any such employees sustained compensative 
injury while its employ. executor administrator 
bound perform his decedent’s contracts, except authorized 
will, statute, cannot virtue his general powers 
such make any contract which binds the estate, create any debt 
liability against the deceased, the estate, which will authorize 
judgment bonis decedentis, even though made the interest 
and for the benefit estate represents, and although 
described such contract personal representative.” Cal. 
Jur., 1046. executor administrator does not, his 
contracts, bind the estate represents, but personally liable 
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his contracts for necessary matters relating the estate, such 
for services rendered the performance his duties such.” 
Cal. Jur., 1048; Golden Gate Undertaking Co. Taylor, 168 
Cal. 94, 141 922, (N.S.) 1152, Ann. Cas. 1915D, 
Southern Pacific Co. Swanson, Cal. App. 229, 238 
Under the provisions the Workmen’s Compensation, Insurance 
and Safety Act (sections [as amended St. 1929, 306] 
and 8), Bojens was employee the First National Trust and 
Savings Bank San Diego. The latter was, therefore, personally 
liable compensation for the injury him and can only relieved 
this liability finding the Industrial Accident Commission 
that has complied with the Workmen’s Compensation Act 
protecting itself securing proper and adequate compensation 
insurance. Section (e) (1), amended St. 1929, 1167, 
think there can question but that this result followed 
from the facts shown herein. The bank, acting executor, employed 
Bojens perform certain duties for the settlement said 
estate. already noted, while the bank executor employed 
Bojens, was liable him its individual capacity for his wages. 
The amount paid wages Bojens would, legally incurred, 
allowed the bank the court upon the settlement the bank’s 
annual final account. Being the employer Bojens the time 
the injury the latter, the bank was liable for compensation 
him account said injury, the same having arisen out and 
the course his employment. therefore clear that the 
commission was error finding that the First National Trust 
Savings Bank was not individually liable for the payment com- 
pensation arising from the injuries sustained Bojens. 


Authority Collecting Bank Send Check 
“Direct” 


Where depositor mails check his bank with letter 
requesting the bank “to send this check direct,” the bank 
justified sending the check direct the bank which 
drawn and will not liable when this method results 
loss result the failure the drawee bank, even though 
the depositor meant that the check should sent direct 
bank another town which the drawee was located and 
not direct the drawee itself. The bank deposit was 
justified inferring that the depositor meant direct the 
drawee. 


nN 
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Where collecting bank sends check direct the 
drawee and receives the latter’s check payment Satur- 
day morning, presentment such check the Monday 
following sufficient even though number banks have 
recently failed and financial conditions are bad the time. 
The fact that the check cannot collected because the 
failure the issuing bank imposes liability the collect- 
ing bank. 

These points were decided recent case the Supreme 
Court Mississippi, Capital National Bank Campbell, 
138 So. Rep. 367. 

appeared that, December 12, 1930, the plaintiff 
(appellee) wrote the following letter the defendant (appel- 
lant) bank: 

“Enclosed find check for $1750.00 Savings Department the 
Citizens Bank Trust Company Yazoo City, Miss., which 
kindly ask that you put for collection upon receipt and place 
credit your bank attorney for Fowler. Also send 
check book, this money placed with loan and will 
have check upon the same various times.” 


Because clerical error the check referred and 
inclosed this letter, the plaintiff drew another the same 
bank, and mailed the bank, inclosed the following 
letter: 

sending you the check for $1750.00 have placed $150.00 
this money now send you check for $1600.00. also send 
signed card with address. Thanking you send this check 
direct, and send deposit slip.” 


The defendant bank forwarded the check direct the 
drawee and received the latter’s check payment Satur- 
day morning. check was presented the drawee 
the following Monday morning when payment was refused 
because the failure the issuing bank. plaintiff 
then brought this action against the defendant bank recover 
the amount the check. reversing judgment favor 
the plaintiff and holding that she was not entitled 
recover the court said: 


When bank accepts for collection check payable place 
other than that which the bank located, charged with the 
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duty exercising due care the selection the person present 
the check to, and collect from, the drawee thereof, and the Ameri- 
can courts almost uniformly hold that the person whom the check 
drawn not suitable person for its collection. Planters Merc. 
Co. Armour Packing Co., 109 Miss. 470, So. 293; Morse 
Banks and Banking Ed.) 582 Statutes. But this rule has 
application here, for the appellee (plaintiff) requested the appellant 
(defendant bank) forward the check direct the drawee, the 
Citizens’ Bank Trust Company, thereby designating that bank 
her agent collect the check, and remit the proceeds thereof the 
appellant. 

The appellee testified that the words “send this check direct” 
her second letter the appellant, she did not mean for 
sent the bank which was drawn, but direct Yazoo City, 
another bank there. That she fact intended may accepted 
true; but unfortunately she selected words which seem have 
different meaning, and which the appellant was justified inter- 
preting mean that she desired the check sent direct the 
Citizens’ Bank Trust Company. 

When the appellant received the check the Merchants’ Bank 
Trust Company from the Bank Trust Company, the 
bank designated the appellee for the collection the check 
deposited her with the appellant, the duty the appellant 
collect was the same, and more, than would have been had 
received the check direct from the appellee. When bank receives 
check another bank person for collection, thereby becomes 
obligated the person for from whom was received, present 
the check the drawee for payment within reasonable time, which, 
common law, “is until the close banking hours the business 
day next following that which the bank comes into possession 
the check.” Morse Banks and Banking (6th Ed.) 586, 
62. Lord Ellenborough long ago said, Rickford 
Ridge, Camp. 537, 170 Eng. Rep. (Reprint) 1243: rule 
that the minute cheque received the post should invariably 
sent out for payment, would most inconvenient and unreason- 
able. Different posts arrive different hours; but would 
impossible have clerks constantly ready carry out all the 
bills and cheques that may arrive the course the day; nor, 
were possible, requisite that all other business being laid 
aside, parties should devote themselves the presenting cheques. 
The rule adopted must rule convenience; and seems 
convenient and reasonable that cheques received the 
course one day should presented the next.” 

The day following the receipt this check the appellant 
being Sunday, its presentation Monday was within the foregoing 


rule. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 


111. Consent Beneficiary. 

Retaining Investments Held Decedent—Trustees Must 
Exercise Reasonable Diligence. 

Commends Them for Retention. 


Consent Beneficiary. Occasionally, trustee has 
liability for loss resulting from improper investment the ground 
that such investment was made the request the beneficiary that 
the beneficiary acquiesced consented the investment. must 
appear, however, that the beneficiary was competent act for himself 
the matter, and that his consent was given with full knowledge 
the circumstances. 

Michigan decision, was held that the were such 
show that investment was made with the beneficiary’s consent. 

The case holding Shailer Estate, 172 Mich. 600, 188 
205, where appeared that the will creating trust empowered the 
trustee sell exchange all any portion the trust property and 

reinvest such manner would the judgment the trustee 
for the interest the beneficiary. The trustee was persuaded 
the beneficiary use part the estate purchase store and business. 
The beneficiary and her husband ran the business until was closed 
out loss. The beneficiary, who was minor the time the invest- 
ment was made, upon becoming age made attempt disaffirm 
repudiate the trustee’s act. Instead doing, she continued posses- 
sion and control the ‘business. 

was held that the trustee, with whom the beneficiary had resided 
during her minority, and who had contributed during that time the 
beneficiary’s support, had made the investment question with the 
consent the beneficiary. The investment was, therefore, proper one, 
and consequently the court held that the trustee’s account must 
with the amount thereof. 

another Michigan case, Mann Day, 165 Rep. 643, the 


following facts appeared: 
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The trustee loaned money belonging the trust estate mining 
company which the trust estate owned large interest, This was 
done with the consent the beneficiaries. Thereafter, the beneficiaries 
sought charge the trustee’s account with the amount loaned the 


mining company. holding the trustee free from liability, the court 
said: 


are not called upon determine the accountability trustee 
who, acting his own motion, has invested trust funds mining stock, 
loaned them mining company. Here the trust fund had among 
its assets indebtedness large amount from mining company 
which the cestuis que trustent (beneficiaries) had large interest. After 
full consideration all was agreed furnish the mining company 
with further sum money from the trust fund, with the hope re- 
covering the money already invested, and which was hopelessly lost, 
unless something was done with the mine. All the beneficiaries having 
consented advance this expenditure, and fraud being claimed 
procuring such consent, these beneficiaries cannot now insist upon 
accounting, which loses sight and disregards the fact that all this 
expenditure was with the acquiescence and consent the parties now 
seeking charge the trustee.’’ 


Where the will and judgment beneficiary are dominated 
the trustee that the former unhesitatingly follows the advice the 
latter all business transactions, the fact that the beneficiary consents 
and approves certain investments made the trustee will not estop 
the beneficiary from later insisting that the trustee account for the 
money improperly invested. situation this nature was involved 
the case Wieters Hart, Eq. 507, Atl. Rep, 241. The 
following quotation taken from the opinion the court that case: 
claim made that the conduct the defendant (trustee) met the 
approval and consent the complainant (beneficiary) and that she 
estopped from now dissenting, does not appeal conscience 
reason. She was subject the dominating will the defendant that 
was only necessary for him advise and suggest order obtain 
her consent. This knew, and not equitable now allow him 
escape the result his misfeasance because she was too weak, relied 
upon his professed superior knowledge too strongly resist his 
Retaining Investments Held Decedent—Trustees Must 
Exercise Reasonable Diligence. general rule trustees may, the 
exercise their discretion, retain such investments previously made 
the creator the trust appear safe and proper investments, 
until such time their depreciation threatened depreciation renders 
prudent change them order protect the trust estate. trustee 
who continues such investments bound exercise reasonable degree 
diligence looking after them. New Jersey case was held 
that corporate trustee, failing certain securities pre- 
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viously held the creator the trust when the value such securities 
became doubtful, rendered itself liable for the loss accruing the trust 
estate ‘by reason depreciation the securities. The case entitled 
Bam Paterson Safe Deposit Co., Eq. 518, Atl. Rep. 734. 

this case appeared that testatrix, creating trust fund 
named the Paterson Safe Deposit Co. trustee. 1905 the executors 
transferred the trustee certain securities which were investments made 
the testatrix her lifetime. The trustee, instead insisting upon 
eash, accepted the securities question without objection. 

that time the securities were considered investors generally 
the first quality. The following year the market values the 
securities began depreciate, and continued thereafter depreciate. 
Some years later action was brought beneficiary the trust 
charge the trustee with the loss caused the trust estate reason 
the depreciation value the securities question. During all this 
time the trustee closely watched the decline value, but made at- 
tempt dispose the securities. 

was held that the trustee should charged with the loss accruing 
after August 1906, when there was sufficient decline inform the 
trustee that doubt about the value the securities existed. The court 
held because the trustee had failed use reasonable discretion 
holding the securities after they had begun decline. its opinion, 
the court said: 


must have sufficiently appeared the trustee from the early 
part 1906 forward that the securities held were doubtful 
character, else there would have been need the exercise the 
great watchfulness and anxiety testified the part the defendant. 
There are probably securities which people invest their money 
which can said safe all events and under all circumstances. 
There always some element chance which time may develop. When, 
however, security comes within the region doubt, opinion, 
would the part prudence and discretion eliminate from 
trust fund the earliest possible moment. That the trustee neglected 
do. upon this ground that deem the defendant liable 
the complainant.’’ 


New York case discussing the duty trustee exercise due 
care looking after investment, originally made the creator 
the trust and continued the trustee Menzie’s Estate, 
Mise. 188, 105 Supp. 925, which the following facts appeared: 

testator bequeathed his widow for life the income one-half 
his residuary estate. The testator’s son was named trustee under 
the will. the course time filed accounting which showed 
that the balance for distribution his hands was $6,553.25. decree 
the Surrogate’s Court allowing the trustee’s account directed him 
invest and keep securely invested interest bearing securities the 
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sum $2,925.38, and pay over the interest income arising there- 
from, annually, the testator’s widow during her life. 

the time the decree, the funds from which the investment was 
directed made were invested the extent $4,000 mortgage 
which had been held the testator. Outside $500 village bond, 
the mortgage was the only asset the estate allowable, that time, 
trust investment. The trustee permitted the trust fund remain 
the mortgage. 

Some years later the trustee foreclosed the mortgage and bid the 
farm. The farm was then rented for several years, until was sold 
for $1,500 mortgage another piece property. The latter mort- 
gage was paid off subsequently, and the proceeds thereof were reinvested. 

proceeding brought the widow the testator compel 
accounting the trustee, the question arose whether the trustee, 
continuing the mortgage trust investment, had failed his duty 
toward the trust fund. 

The court held that the trustee was justified allowing the trust 
fund remain the mortgage, since the evidence showed that the 
time elected continue the investment the farm was fairly good 
security. The court further held that while the evidence clearly showed 
great depreciation the securities the trust fund, failed show 
any fault attaching the trustee. The trustee was, therefore, held 
have exercised reasonable degree diligence looking after the in- 
vestment question, after elected continue it. this connection 
the court said: 

received all that could realized from the sale the 
farm not questioned the contestant, and have evidence 
the record where the trustee could have done differently. His account 
shows attention the property representing the trust fund. The evi- 
dence fails show that such attention was not sufficient and not intelli- 
gent. While the depletion the trust fund with the absence returns 
way income, reason such depletion, regretted, yet, 


that alone not sufficient base finding upon that the trustee 
fault and that his negligence caused the loss.’’ 


Cases involving the retention investments made the testator 
during his lifetime, under clause his will, will taken 
subsequent article. 

another New York case appeared that the defendant was the 
executor estate which owned stock corporation which 
was treasurer and the principal stockholder. The residuary legatees 
sought have his account surcharged with the amount the par value 
the stock the theory that had been negligent failing dis- 
pose such stock. appeared that while the defendant was acting 
executor some the stock the corporation, including some the 
defendant’s stock, was sold ‘‘to gullible people employing 
high-pressure salesmanship’’ for the sum $50,000. The evi- 
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dence tended show, however, that the stock was worthless. The cor- 
poration was bankrupt the time this proceeding was brought. was 
held that the defendant’s account should not surcharged for the rea- 
son that executor under obligation attempt find pur- 
chaser for worthless stock even increase the assets estate. 


113. The Rule Liability Massachusetts. The rule Massa- 
chusetts seems that trustee who good faith refrains from sell- 
ing securities spite marked decline their value cannot held 
liable for loss occasioned the depreciation value the securities, 
simply because his judgment was erroneous. case holding Green 
Crapo, 181 Mass. 55, Rep. 956. 

Here appeared that proceeding brought the trustees the 
will one Sylvia Howland for allowance their accounts, the bene- 
ficiary trust created the will sought have certain items dis- 
allowed. Among these items was one $2,087.75 account twenty- 
three shares the Washington Mills owned the testatrix the time 
her death. The shares question were turned over the trustees 
the executor March 1870, $95 share. Dividends were re- 
ceived and paid over from that time until January, 1881. 1881 the 
stock stood par. dropped considerably the next year, and con- 
tinued down until 1885, when the mills failed. 

The court refused disallow the item. said: 


impossible for say these bare facts that the trustees 
who are found have been men good business capacity and experi- 
ence, and whose honesty not disputed, were wanting sound dis- 
cretion simply because their judgment turned out wrong. The success 
their management the trust whole makes probable that their 
decision not ‘sell the stock bought the testatrix, upon falling 
market,’ was wise the knowledge then 


Another Massachusetts case the same effect Bowker Pierce, 
130 Mass. 262. The facts this case are follows: 

Under the will Daniel Stoddard, one Bowker held trustee cer- 
tain property left the testator for the benefit his daughters. One 
the beneficiaries the trust sought have the trustee charged with 
the depreciation value twenty-nine shares the capital stock 
the Eastern Railroad Co., which were purchased the testator before 
his death, and which were appraised par when they came into the 
hands the trustee. 

appeared that the railroad company met with reverses that 
paid dividends after July, 1873, and the value its stock gradually 
decreased until became nearly worthless. Before and after September 
18, 1874, the trustee was requested sell the stock and invest the 
proceeds more profitable securities, but declined so, upon the 
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ground that his judgment would great sacrifice sell that 
time. 


The court declined charge the trustee with the loss. held that 
the trustee had acted good faith and with the sound discretion which 
the law required him. the opinion the court said: 


determining whether would sell this stock, all that was re- 
quired the trustee was that should act with good faith and the 
exercise sound discretion. not contended the appellants 
that acted bad faith. seems from the evi- 
dence reported that acted throughout with anxious desire 
what was for the best interests the cestui que trust. was placed 
unexpected and embarrassing circumstances. The railroad company, 
which had been considered strong and safe, met with reverses, became 
embarrassed and its stock was gradually falling the market. 

appeared evidence that made inquiries and investigations, 
and was informed that the directors had made statement that the road 
was good order and that they saw reason why dividend could 
not paid January, 1876, and was also informed that one the di- 
rectors and the treasurer had advised their friends buy the stock, 
and had said was good investment sixty dollars per share. 
can now see that would have been wiser sell the stock. But 
judging his acts should put ourselves his position the time. 
was considering the question, not whether should invest this 
stock, whether should sell the stock bought the testator, upon 
falling market. The evidence shows that good faith made in- 
vestigations, sought information from trustworthy sources and acted 
upon such information his best 


The Massachusetts rule expressed follows Thayer Dewey, 
185 Mass. 68: 


rule this commonwealth governing trustees making in- 
vestments has often been stated and well established. They are bound 
act good faith and exercise sound 


this case was held that trustee was authorized invest trust 
funds real estate outside the state (Chicago, Illinois), where the 
trust fund was very large and only small part ($200,000) was in- 
vested and where appeared that the investment did not ‘‘cause any 
loss the 


114. Absence Statute Possession Securities Testator 
Commends Them for Retention. Courts have frequently held that where 
there statute rule court which points out any particular 
classes securities for the investment trust funds, the fact that se- 
were bought testator commends them for retention long 
there doubt their safety. fact has even been held that 
trustee not justified changing investments made the testator 
when such investments are apparently safe. case holding 
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Peckam Newton, 321, Rep. The facts appearing 
this case were the following: 

will bequeathed all the testator’s residuary estate two trustees 
trust pay the income thereof three named beneficiaries. The 
estate which came the trustees under the will consisted part 
bank stocks and bonds purchased and held the testator his life- 
time. There were three bonds: one for $5,000, the Boston Albany 
Railroad Co.; and two for $5,000 each, the Boston Water Loan. The 
stocks were national bank stocks. 

bill brought the trustees for instruction stated that the trustees 
proposed, contrary the wishes and opinions the beneficiaries, 
some them, sell the stocks and bonds, and reinvest the proceeds, 
order make the capital more secure put form more proper 
for trust funds, despite the loss income which might thereby ensue. 

The court refused instruct the trustees make such change 
the investments. said: 


bill assumes that investment such bonds and stocks, what- 
ever their character, improper investment for trust funds. 
think this stricter rule than has ever been applied this state 
(Rhode Island) investments already existing. have statute 
law, rule court, which points out any particular classes securities 
for trust investment. true, the court regards safety paramount 
but, nevertheless, safety and profit can combined, neither 
should unnecessarily sacrificed changing investments already 
made. Trustees must prudent and vigilant, and exercise sound 
judgment. The fact that the stocks and bonds were bought 
and held the testator commends them for retention, long there 
doubt their safety. course, any them which are unsafe, 
any such there are, ought sold; but our opinion, such are 
safe, prudent men, well informed and skillful the matter in- 
vestment, understand safety, should retained for the benefit the 


Every made testator, however, not one which 
South Dakota case, Rood, 80, 153 Rep. 921. 

Here appeared that Frank Rood was the administrator the 
estate one Mumford. material part the estate consisted cer- 
tificates deposit bank. Rood renewed these certificates. Subse- 
quently qualified guardian the minor heirs the deceased, and 
among the property which came into his hands such guardian were 
the certificates deposit which had held administrator. From 
time time the certificates matured, Rood renewed them. con- 
tinued this for several years until the bank failed. 

When the wards arrived majority they demanded final account 
and distribution property belonging them. The guardian pre- 
sented account which showed the certificates deposit held him. 
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asked permitted turn these certificates over the wards. 
The court refusing his request said: 


trustee, receiving trust fund the shape deposit 
loan bank, may justified, where has cause doubt the 
solvency such bank, letting the fund remain such condition for 
brief period awaiting opportunities for better investments, cannot 
subscribe the doctrine that such justification can based solely upon 
the ground that the fund came the trustee such shape. trustee, 
his peculiar business qualifications; his appointment supposed 
based upon the confidence which the appointing power had him; 
his business and acumen that sought. Moreover, for all 
this guardian may know, least far any evidence shows, the loan 
made the bank the father these wards may have been for some 
merely temporary purpose with thought expectation continuing 
the same indefinitely and certainly there could presumption that 
such loan was intended permanent investment if, matter 
fact, the investment not one recognized the courts proper in- 
vestment made under the circumstances. Even among those de- 
cisions that have upheld trustee continuing loan bank upon 
the ground that the fund came the trustee that form, there will 
found none where such investments were continued for any such period 
time were those this matter now before us; furthermore, 


nearly quite all the will found that the continuance 
such investments was upheld upon the ground that the investment was 
made ‘by the creator the trust.’ testator creates trust his will, 
and most the cases upholding such continuance loans are cases 
where executors have continued loans. The trust reposed guardian 
generally one not created any other authority than the 


‘To continued) 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK NOT ENTITLED PAYMENT MADE 
WITH TRUST FUNDS 


Topas National Shawmut Bank, United States District Court (D. 
Massachusetts), Fed. Rep. (2d) 1020 


Where corporation, engaged business factor, repays 
loan bank out funds belonging principal, the bank 
chargeable with notice the trust character the funds and cannot 
retain the payment, where appears that payment the loan 
was made for two years prior the final payment; that small 
amount due for the renewal the note was collected with difficulty 
that officer the bank was also director the corporation. 

appeared that the corporation sold wool and other commodities 
for principals various parts the world, including Russia. Owing 
the change government Russia the corporation became 
solvent. 1917 the corporation borrowed $200,000 from Boston 
bank. The loan was reduced from time time until February 
1922, the bank received check for $22,401.13 from the corporation, 
which repaid the loan full. This payment was made out the 
proceeds sale wool which the corporation held consignment 
from principal. was shown that payment the loan had 
been made since May, 1920, and that 1921 the amount $440.39 
due for renewal the note was collected only after repeated de- 
mands. vice-president the bank, who was also director the 
corporation, did not know that the money received the bank was 
part the proceeds the sale principal’s wool but did 
know that the corporation was insolvent. was held that the situa- 
tion the bank was like that preferred creditor bankruptcy 
and that the bank could not retain the money. 


Equity. Suit Boris Topas and another against the National 
Shawmut Bank. Decree for plaintiff. 

Stuart Craig Rand and Choate, Hall Stewart, all Boston, Mass., 
for plaintiff. 

Gaston, Snow, Saltonstall Hunt, Boston, Mass., for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 918. 
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LOWELL, J.—On August 1917, John MacGregor Grant, Inc., 
New York, borrowed $200,000 from the defendant. The loan was re- 
duced payments from time time until February 1922, check 
for $22,401.13 was received from Grant, which repaid the loan full; 
the bank that time delivered Grant the collateral which had held. 

Grant, Inc., did business factor New York selling wool and 
other commodities for principals various parts the world. John 
Bolinger was director Grant, Inc., and had been such since 1916. 
had been connected with the Guaranty Trust Company New York. 
August 1917, came Boston and was put charge the new 
foreign department the defendant bank. few days after that 
arranged for the loan Grant. Grant also borrowed money the bank 
bills lading, and all this business was done under the super- 
vision Bolinger. Bolinger remained director Grant until shortly 
after the payment the bank, when resigned. 

Grant’s business was very largely Russian, and with the change 
the government that country very large amount money owing 
Grant was affected. could not recover this money, and was thereafter 
utterly insolvent. had made payment the loan since May, 1920, 
and the spring 1921 amount $440.39 due for renewal the 
note hadi been unpaid for more than thirty days; was collected only 
after repeated demands. 

Grant had consignment some wool belonging the plaintiff Topas, 
which for some time had been unable sell, but finally did so. The 
transaction between Topas and Grant was done through the medium 
the Russio-Asiatic Bank, also plaintiff this case. When Grant, Inc., 
sold the wool, deducted its proper commission, but claimed the right 
set off large part the balance the sale wool against debt 
which the Russio-Asiatic Bank owed it. The same parties who are 
plaintiffs this case sued Grant, Inc., New York, the Court 
Appeals the Second Circuit held that the money received Grant 
from the sale wool excess its proper commission was trust fund 
belonging Topas. Topas al. John MacGregor Grant, Inc., 
(2d) 724, 807. The final payment the defendant bank 
was part the money received from the sale Topas wool. 

The plaintiff sues recover this payment being trust fund. 
This court will follow the decision the New York case the effect that 
the money involved must treated part trust fund. Ball 
Chapman (C. A.) (2d) 895, and cited. The outcome 
the present litigation will depend what the bank knew should have 
known the source the payment made final discharge 
its loan. Union Stock-Yards National Bank Gillespie, 137 411, 
Ct. 118, Ed. 724. Bolinger was vice-president the de- 
fendant bank and was also director Grant, testified and 
find fact that did not know that the money received the de- 
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fendant bank was part the proceeds the sale the plaintiff’s 
wool; but did know that Grant, Inc., was insolvent, that payment 
had been made for two years the loan, and that the year before was 
very difficult for the bank collect the small sum $440.39. 

The situation the bank like that preferred creditor bank- 
ruptey. officer the defendant bank with the knowledge 
Grant’s affairs which possessed, was Bolinger’s duty under these 
make further inquiries. Essex National Bank 
Hurley (C. A.) (2d) 427. had done so, have 
discovered the facts. therefore rule that the defendant cannot retain 
the money paid it. 

Let decree entered for the plaintiff the sum $22,401.18, 
with interest from February 1922. 


INDORSEMENT HELD GENERAL 
INDORSEMENT 


Divelbiss Burns, Supreme Court Mississippi, 138 So. Rep. 346 


Where indorser intending qualify his indorsement, instead 
using the words without recourse,’’ attempts use other words 
similar import, the words used must such clearly express 
the indorser’s intention. indorsement stating that ‘‘This 
that have this day sold all right, title, and interest 
the within note and not qualified indorsement but 
general indorsement due course. 


Action Divelbiss against Burns and another. From 
the judgment, plaintiff appeals. Reversed and remanded. 

Loving Loving, Columbus, for appellant. 

Sims Tharp, Columbus, for appellees, 


GRIFFITH, J.—On January 27, 1930, Burns executed and de- 
livered unto appellee Jones promissory note, due August 30, 
1930. Embraced the same document with the note chattel mort- 
gage certain personal property, therein described, secure the pay- 
ment the indebtedness evidenced said note. Before maturity, and 
May 1930, said payee indorsed and delivered the note and its 
security appellant, Divelbiss; the indorsement being the back 
said note the following words: ‘‘This certify that have this 
day sold all right, title and interest the within note and mort- 


similar decisions see Banking Law Journal Digest (Thiré 
Edition) 


288 THE BANKING LAW JOURNAL 


The maker, Burns, failed pay the note when and after due, and 
appellant sued him and the indorser, Jones, The latter defended 
the ground that was not liable indorser due course; that his 
contract was solely stated the writing above his signature, which, 
contends, was that was simply assignor whatever right, 
title, and interest had said note and security—that, having ex- 
pressed himself said writing, liable for nothing beyond that 
language. That the sole question the case—that is, whether the 
indorsement general commercial indorsement, or, the other hand, 
qualified one without recourse. 

The decisions are direct conflict upon the point. The following 
cases sustain the contention that such indorsement special 
qualified indorsement, simple assignment without recourse: Spencer 
mond Lbr. Co. Kearsley, Cal. App. 431, 172 404; Ellsworth 
Varney, App. 94; Aniba Yeomans, Mich. 171; Gale May- 
hew, 161 Mich. 96, 125 781, (N. 648. The argu- 
ment those cases that, since indorsement blank, the signa- 
ture alone, all that necessary express general indorsement, 
then why use many additional words general indorsement was 
intended, that something more than the intention incumber the paper 
with useless language must ascribed the parties; and that, since 
using the additional words only the terms simple assignment are 
expressed, the contract must construed limited these words. 
These cases apply, therefore, the maxim, ‘‘Expressio unius est exclusio 

The following cases maintain the opposite view: Sears Lantz, 
370; Citizens’ Nat. Bank Walton, Va. 435, 890; Behrens 
Kirkgard (Tex. Civ. App.) 143 698; Markey Corey, 108 
Mich. 184, 493, 117, Am. St. Rep. 698; Quinn 
Rike, Cal. App. 243, 194 761; Copeland Burk, 219, 158 
1162, 1917A, 1165; Prichard Strike, Utah 394, 243 
114, 1348; Adams Blethen, Me, 19, Am. Rep. 547. 
The argument those cases that the signature payee indorsed 

note operates, law, connect the said party therewith three 
relations: (1) warrantor genuineness and right and title; 
(2) assignor; and (3) obligor for the payment the note 
the payer fails pay. When, therefore, the indorser uses additional 
words expressive simply assignment, which the law already attaches 
his signature without the words used, the words are effect sur- 
and there applied the maxim, ‘‘Expressio eorum quae tacite 


4 


THE BANKING LAW JOURNAL 289 


insunt nihil operatur’’—the expression what implied without the 
expression inoperative, or, sometimes stated, the expression that 
which the law implies works nothing. Since the indorser, expressing 
the fact additional words that assigns had assigned the note, 
expresses that respect what the law that same respect ascribes 
his signature, and since such words not terms negative the other 
implication imported into the transaction force the law, the cases 
last hold that the implications law other than the assignment 
are not thereby excluded. The weight authority, well the 
majority the text-writers, take the view sustained the line cases 
last cited. 

think that, whatever doubt might formerly have been enter- 
tained, whatever difficulties may heretofore have existed deciding 
between the two lines argument above mentioned, the question now 
largely relieved from those difficulties reference our modern uni- 
form negotiable instruments statutes. Section 2694, Code 1930, 
follows: ‘‘A qualified indorsement constitutes the indorser mere as- 
signor the title the instrument. may made adding the 
indorser’s signature the words ‘without recourse’ any words simi- 
lar import. And section 2719 reads: ‘‘A person placing his 
signature upon instrument otherwise than maker, drawer, ac- 
ceptor, deemed indorser, unless clearly indicates ap- 
propriate words his intention bound some other 

These two sections must read together, and their purpose and re- 
quirement that, when indorser intends qualify his indorsement, 
and, instead using the words ‘‘without recourse,’’ attempts 
avail others similar import, those other words must such 
clearly express that intention; that say, the words used must 
sufficient clearness leave fair doubt upon that issue. 
not enough that inconclusive inference deduction may drawn 
from the words used; and therefore not enough that words are 
used which simply express assignment and are silent upon the other 
features which the signature imports into the engagement. The feature 
conditional liability imported into the engagement, unless words 
are used which clearly indicate the contrary, and, since words the 
latter effect are required, cannot accede the contention that the 
absence such words the equivalent their presence. The avoid- 
ance general indorsement can accomplished only express 
terms dealing clearly with that issue, not words which only 
another distinct feature the transaction—in brief, the negative 
general indorsement must express and not merely inference. 

The argument stressed this case appellee that the language 
this particular indorsement the past tense, thus indicating that 
the transaction was thereby closed, that rested the past far 
the indorser was concerned, with nothing contemplation the 
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future future events contingencies. have been able find 
only one case the books where indorsement this kind was the 
past tense, and that case Adams Blethen, Me. 19, Am. 
cited supra. Upon examination, that case found, however, 
one the strongest among those for the maintenance liability 
general indorsement. not regard the distinction between lan- 
guage the past tense compared with that the present tense 
being substantial enough become the basis difference rule 
decision. are the opinion, therefore, that the indorsement this 
case general indorsement due course. 

may that, holding the indorser liable this case, the result 
will the contrary what the indorser intended the time the 
transaction—that hardship imposed the view herein uphold. 
But the privilege freedom contract subject, course, reason- 
able and practicable general rules law, prescribed statute, 
else universal custom and usage, which will make contractual trans- 
actions secure and free from uncertainties, Thus have statutes upon 
the formalities necessary the conveyance land, the making wills, 
there the statute frauds, and many others prescribing the methods 
and the only methods which the contracting parties can effectuate 
their intentions within the law. And the necessity for such general 
regulations respect commercial paper less importance than 
some the other matters mentioned. The provisions the statutes 
that subject, well all these important subjects, must observed 
written, and, said Citizens’ Nat. Bank Walton, supra, ‘‘they 
ought not frittered away nice distinctions meet the hard- 

Reversed and remanded. 


PAYMENT NOTE OUT WRONG 


Yonkers National Bank Trust Co. Yerks Co., New York 
Supreme Court, 254 Supp. 543 


note signed Joseph Thomas, maker, payable the 
plaintiff bank, was paid the plaintiff out the account Joseph 
Thomas mistake, Joseph having account the bank. 
The payee, who was also indorser, the note was notified tele- 
phone and personally the mistake the following day. was 
held that this notice was sufficient notice dishonor and that the 
plaintiff bank was entitled recover the amount paid. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
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Action the Yonkers National Bank Trust Company against 
Yerks Company, Incorporated and another. 

Judgment for plaintiff against defendant named, 

Judgment affirmed, 254 548. 

Albert Jordan, Yonkers, for plaintiff. 


WITSCHIEF, J.—On August 1928, one Joseph Thomas made 
his promissory note the order the defendant Yerks Co., Inc., 
for $1,219.76 payable five days afiter date, the Yonkers National Bank 
Trust Company. The note was indorsed Julia Thomas, wife 
Joseph Thomas. 

Yerks Co., Inc., indorsed the note and delivered the defendant 
Westchester Trust Company for presentation and demand. 

August 1928, the Westchester Trust Company presented the 
note the Yonkers National Bank Trust Company for payment. 

The Yonkers National Bank Trust Company had depositor 
named Joseph Thomas, who happens the father Joseph 
Thomas, and whose account was good for the amount the note. 

The ledger sheet the Yonkers National Bank Trust Company 
showing the account Joseph Thomas was offered evidence 
the trial and exhibited the 

The initial letter the middle name the depositor written 
that might read any one the letter 

When the note Joseph Thomas was presented for payment, the 
teller the plaintiff whom the note was presented referred the 
bookkeepers the plaintiff ascertain whether Joseph Thomas had 
sufficient funds deposit meet the note, and the bookkeepers, having 
examined the account Joseph Thomas, reported the teller that 
the account was good for the amount the note. 

The plaintiff thereupon paid the note about August 13, 
1928. 

Shortly after the bank opened the morning August 14, 1928, 
the error was discovered and the the plaintiff once com- 
municated with the Westchester Trust Company and Yerks Co., 
telephone and informed them that the note had been paid mistake 
and requested them return the money. 

the afternoon August 14, 1928, the plaintiff’s called 
the office Yorks Co., Inc., and talked with Yerks, 
officer the corporation, again informing him ‘that the note had been 
paid mistake, and demanding that Yerks Co., return the 
money which had been paid them mistake. 

While there dispute the testimony, will found that the 
notice the defendant Westchester Trust Company and Yerks 
Co., that the note had been paid mistake, was given the 14th 
day August, 1928, telephone the morning and personal in- 
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terview the afternoon. The testimony the plaintiff this issue 
clear, positive, and convincing, while the testimony behalf the 
defendants not clear and convincing, because more less 
indefinite. 

also appears that the same day that the note fell due, was 
August 13, 1928, the maker the note, Joseph Thomas, called 
the office the defendant Yerks Co., Inc., seeking make payment 
account the note and renew the note for the balance. 

the evening August 14, 1928, the cashier the plaintiff called 
the home the maker the note, Joseph Thomas, and saw both 
Mr, Thomas and Mrs. Thomas and explained them that the note had 
been paid mistake. Thereupon the who had the note with 
him, demanded payment the note but the note was not paid. 

May, 1929, Joseph Thomas, the maker the note, and Julia 
Thomas, the indorser, were adjudicated bankrupt, and the papers 
the proceeding indicate that that time they had assets. 

The plaintiff brings this action recover the amount the note 
paid through error. 

There question but that the note was paid mistake; that 
neither the maker the note nor the indorser, Julia Thomas, had 
any funds deposit with the plaintiff. 

The plaintiff seeks recover from both defendants the amount paid 
the Westchester Trust Company, and the Westchester Trust 
Company paid Yerks Co., Inc. 

The complaint should dismissed the defendant Westchester 
Trust Company. National Park Bank Steele Johnson Mfg. Co., 

The equities strongly favor recovery the plaintiff against the 
defendant Yerks Co., Inc., and the only question whether the 
law prevents the recognition the equities favor such recovery. 

The quite obvious effort the defendant Yerks Co., 
profit the plaintiff’s mistake, evident that did not expect 
the note paid, and was surprised when informed that had been 
paid. 

officer the defendant Yerks Co., Inc., officer the de- 
fendant Westchester Trust Company. 

The fact that telephone notice was given Yerks Co., Inc., the 
Westchester Trust Company, that the note had been paid, coupled with 
the fact that the maker the note sought renew the note its due 
date, indicates the lack expectation the part Yerks Co., Inc., 
that the note would paid presentation. 

The prompt notice given the mistake was sufficient constitute 
notice protest under section 167, Negotiable Instruments Law, 

Yerks Co., Inc., entertained any doubt the sufficiency the 
notice protest given the plaintiff, could have given such notice 
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itself August 14, 1928, even the following day. Sections 174- 
178, Negotiable Instruments Law. 

Instead taking this precaution, and itself seeking hold the prior 
endorser the note, Yerks Co., sought profit the 
error, and elected rely upon its supposed legal rights. 

the indorser, Julia Thomas, has been released from liability 
the note, the fault much that the defendant Yerks Co., Inc., 
that the plaintiff. But will found that sufficient notice 
dishonor was given her, and that she was not released from liability 
the note. 

The mistake was mutual, that the plaintiff thought that Joseph 
Thomas had account with which was good for the amount due 
the note, and that the defendant Yerks Co., Inc., must have thought 
the same thing when was notified that the note had been paid. Both 
were mistaken. 

Negligence not defense under these Lawrence 
American Nat. Bank, 432. 

Even though was completed transaction when the note was paid, 
yet completed transaction may rescinded case mutual mis- 
take. Bankers’ Trust Co. Wells, 215 App. Div. 213 310. 

does not appear that the defendant Yerks Co., Inc., suffered any 
loss the result the plaintiff’s error. the contrary, appears 
that suffered loss either remedy otherwise, yet will have 
been unjustly enriched recovery denied the plaintiff. 

The plaintiff, effect, purchased the note (Bankers’ Trust Co. 
Wells, 215 App. Div. 343, 310) and gave notice non- 
payment timely compliance with the provisions law. 

The plaintiff has set forth its cause action two forms, and 
entitled judgment against the defendant Yerks Co., Inc., upon 
either cause action. 

Judgment for the plaintiff accordingly. 


HOLDER DRAFT PREFERRED CREDITOR 
FAILED BANK 


Bank Republic Republic State Bank, Supreme Court Missouri, 


bank which presents checks for collection the bank which 
they are drawn and takes the latter’s draft settlement the clear- 
ing balance between them will preferred creditor the failure 
the bank issuing the draft. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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Suit the Bank Republic against the Republic State Bank and 
others compel the allowance preferred claim. Judgment deny- 
ing preference was taken plaintiff appeal the Springfield Court 
Appeals, which reversed and remanded the judgment, with directions 
[24 (2d) 678], and certified the case the Supreme Court. 
Judgment trial court reversed, and cause remanded, with directions. 
Neale, Newman Turner, Springfield, for appellant. 

Farrington Curtis, Springfield, for respondents. 


ELLISON, J.—The plaintiff Bank Republic brought this suit 
the circuit court Greene County against the insolvent Republic State 
Bank, and Cantley, commissioner finance, and Martin How- 
ard, special deputy commissioner, charge the liquidation thereof. 
The object the action establish preferred claim against the 
assets the failed bank the amount $242.74, representing bank 
draft for that sum which the plaintiff bank accepted from the defendant 
bank the day the latter closed, April 17, 1928, settlement bal- 
ance due items cleared between the two banks that day. 

The circuit court denied the preference. The plaintiff bank appealed 
the Springfield Court Appeals, which, opinion reported 
(2d) 678, took the opposite view, reversing the judgment and 
remanding the cause authority one its former decisions, Bank 
Poplar Bluff Millspaugh, 275 579, the opinion wherein was, 
certification this court, adopted toto 313 Mo. 412, 
733, 754; also authority Federal Reserve Bank St. 
Louis Millspaugh (Springfield Ct. App.) 275 588, approved 
certification this court 314 Mo. 282 706; also following 
Farmers’ Bank Bowling Green Cantley (St. Ct. App.) 
(2d) 642. 

But, inasmuch the St. Louis Court Appeals earlier case, 
American Bank Soto People’s Bank Soto, 255 943, 
had ruled similar facts that preference was allowable, and inas- 
much this court failed the Poplar Bluff Case expressly overrule 
the American Bank Case, though the former was certified here because 
supposed conflict with the latter, and since the Federal Reserve Bank 
Case also was certified this court for the same reason, but this court 
held that case (314 Mo. cit. 282 cit. 708), that our 
opinion the Poplar Bluff Case found there was conflict between 
and the American Bank Case—for these reasons, say, the instant case 
also certified us. short, this makes the third case the Springfield 
Court Appeals has certified this court because conflict with the 
American Bank Case; and, view the supposed ambiguity 

our own decisions the Poplar Bluff and Federal Reserve Bank 
Cases, are, effect, now asked definitely whether the Ameri- 

ean Bank Case overruled. 
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This cause was tried below agreed statement facts which 
may condensed into paragraph. Both the appellant and respondent 
banks were organized under the laws this state, and were located 
opposite sides the street Republic Greene County. Neither was 
depositor nor carried any kind account with the other. But for 
years had been their daily custom clear exchange direct checks 
and other items which each had otherwise acquired for collec- 
tion, drawn against the other; and for the bank which had the lesser 
total give draft the other for the balance due the day’s clear- 
ings. April 17, 1928, balance $242.74 was due the appellant 
bank, and the respondent bank accordingly gave the draft suit for 
that amount drawn against Springfield (Missouri) bank. The items 
presented for clearance the appellant bank and paid, part, the 
draft were all checks the respondent bank, and they were all good— 
that is, the drawer each check had balance his credit the re- 
spondent sufficient pay the check; and the checks were fact 
charged the respondent bank later that day against the accounts 
which they were drawn. When the respondent bank closed its doors 
the end the day, had its vault and solvent correspondent 
banks, particularly the aforesaid Springfield bank, more than enough 
money pay the draft, but the draft was not paid when reached the 
Springfield bank due course the next day, April 18, the 
drawer, the respondent State Bank, the meantime had closed 
and ceased business. not claimed the officers the respon- 
dent bank knew was insolvent when they issued the draft. 

shall not attempt set out the facts the Poplar Bluff Case 
(Mo. App.) 275 579, Id., 313 Mo. 412, 281 733, 
754, and the Federal Reserve Bank Case (Mo. App.) 275 583, 
Id., 314 Mo. 282 706. Both must read get full under- 
standing the points involved here. will sufficient say they 
hold, substance, that, when items drawn payable bank are 
sent that bank for collection, the bank thereby made the agent 
the forwarder coliect the items from itself and remit the proceeds. 
And, items drawn against the bank (such drafts) are accepted, 
items payable the bank (such checks) are charged the accounts 
the makers, the bank thereafter stands seized the proceeds thus 
trustee for the forwarder. And, even though the bank 
further authorized the contract under which the collection was for- 
-warded, custom, remit the collection proceeds exchange, usu- 
ally draft, yet, the bank fails before the draft paid, the owners 
forwarders the items will have preferred claim against the assets 
the failed bank. Both the Poplar Bluff Case and the Federal Reserve 
‘Bank Case, following and quoting from Federal Reserve Bank Rich- 
mond Peters, 139 Va. 45, 123 379, 742, hold that, 
when the collecting bank the proceeds draft, the 
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draft operates equitable assignment pro tanto whatever funds 
the issuing bank may have deposit with the drawee bank. 

Further, both cases concede that, when the forwarding and collect- 
ing banks have ‘‘reciprocal accounts’’ the 
former allows the latter credit the proceeds collections ac- 
its (the forwarding bank’s) favor, the relation created 
merely one debtor and ereditor, not principal and agent trustee, 
and preferred could granted for collection proceeds thus 
deposit the hands the collecting bank should fail. 

the American Bank Case (Mo. App.) 255 the facts 
were almost exactly like those before now: that say, that case 
two banks the same town cleared checks and other items directly with 
each other, without sending them for collection through the mail. 
Neither bank ever had been depositor the other. the day one 
bank failed had given the other draft for the balance due clear- 
ings, which would have been good the drawer bank had not failed. 
The payee bank sought establish the amount the draft pre- 
ferred claim against the assets the failed bank, contending the items 
its clearing list were presented across the counter the failed bank 
for collection from itself, and that the latter bank, honoring the items 
and issuing its draft for the balance due thereon, acted agent and 
trustee for the presenting bank. The St. Louis Court Appeals 
vigorously disapproved this contention saying the items were presented 
for payment, not for collection, and that, when the presenting bank ac- 
cepted the draft the payee bank settlement the balance due, 
debtor and relation was created between the two banks which 
gave the presenting bank right preferred claim. shall revert 
this question later. All care say here that there was clearly 
‘‘reciprocal accounts’’ relation between the two banks. Also, 
noted the differs from the Poplar Bluff and Federal Reserve 
Bank Cases, that the latter the items were sent through the mail 

for collection and remittance, whereas the American Bank Case the 
two banks concerned dealt directly with each other. 

Leaving out account for minute instances when bank issues 
draft remittance collections, the rule well established that, where 
draft purchased from bank, the consideration paid therefor passes 
into the general assets the issuing bank, and the relation created be- 
tween the holder and the bank merely that debtor and creditor, 
the transaction free from fraud, that is, where the bank drawing the 
draft not known its officers insolvent the time and has 
sufficient credit with the correspondent meet the draft. 

Neither, except special circumstances, does the draft operate 
legal equitable assignment pro tanto funds the hands the 
drawee available for the payment thereof, least before acceptance. 
(We express opinion the effect drafts drawn for the entire 
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with the drawee.) draft check simply bill 
exchange payable demand, sections 2754, 2813, Mo. 1929; 
and checks, our negotiable instrument law expressly negatives that they 
shall operate assignments, sections 2755, 2817, Mo. 1929. Such 
was the rule this state before that law was enacted. 

few text-writers and courts hold equitable assignment pro 
tanto takes place, between the drawer and the payee holder, though 
not affecting the drawee until after acceptance (see Daniel Nego- 
tiable Instruments [6th Ed.] 20, 23, pp. 22, but the weight 
versally held wherever the point has been for decision that the pur- 
chaser bank draft, sold without fraud, not entitled preferred 
for the amount thereof the bank fails before the draft paid 

short, the sale ordinary bank draft nothing more than 
sale the bank’s credit with its correspondent bank against which the 
draft drawn, and not assignment pro tanto whatever funds 
the drawer bank may have deposit with the drawee the time. 
the settled law this state that the relation between bank and 
its depositors one debtor and State rel. Am. Central 
Co. Gehner, 320 Mo. 901, 906, (2d) 621, 623, 
1041. The entire title funds deposited passes the bank, and 
corresponding indebtedness created favor the depositor. Hence, 
when one bank deposits money another and draws drafts against the 
latter, the drafts cannot assign the payee any equitable title lien 
against the funds deposit, for the drawer itself has none. The 
most that could said any event that the debt due from the 
drawee bank the issuing bank assigned pro tanto. 

The view those who contend favor the equitable assignment 
theory that, although the drawee unaffected the issuance the 
draft unless accepts it, yet before the draft cashed the drawer 
bank fails, when the assignee receiver thereof takes over one 
its assets the indebtedness due from the drawee bank, equity will regard 
the amount for the draft dissevered from the debt and treat 
that part separate asset held trust the receiver for the draft 
owner; and corresponding equitable interest will fastened any 
funds representing the indebtedness, whether they remain the drawee 
bank reach the hands the receiver and are mingled with the gen- 
eral assets the failed bank. this devious reasoning the holder 
the draft given direct equitable interest funds deposit with 
the drawee bank when clearly would have had none the drawer 
bank had not failed, and the drawee made answer for moneys its 
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hands, when confessedly under the statute was not bound the 
draft, since there had been acceptance thereof. cannot subscribe 
this doctrine. 

Furthermore, there nothing the nature transaction invest- 
ing the holder draft with superior equities. 

lections does operate assignment pro tanto funds the hands 
the drawee, and leaves the drawer bank still trustee the collec- 
tion proceds its hands until the draft paid, necessarily follows 
that such trust relation does not grow out the nature and effect 
the draft itself, but arises out the relation between the parties—that 
say, the that the issuing bank acquired possession 
the paper agent, for the sole purpose collecting and remitting 
the proceeds, thereby becoming trustee with respect funds collected 
thereon until remitted money its equivalent the forwarder. 
Two late cases decided the Kansas City Court Appeals hold, 
and think they are correct. Wells-Hine Trust Co., 
(2d) 1093, and Carson Bank American Bank, supra, 

There seems some inconsistency saying that, when man 
purchases bank draft payable himself, becomes only common 
ereditor the issuing bank fail before the draft paid, but that, 
sends item the bank for collection, and directs the bank 
remit the proceeds him draft, becomes preferred creditor. 
What one does agent the same done oneself. author- 
izes the bank remit collection draft there good ground for 
saying has authorized the bank his agent use the collection pro- 
purchasing draft from itself for that purpose. And the 
authorities over the country are not any means all harmony with 
the holding the Poplar Bluff and Federal Reserve Bank decisions. 

But there another rule that collection agent has not, unless 
specially authorized, authority receive payment anything but 
voked some the decisions from other jurisdictions applying the 
doctrine announced the Poplar Bluff and Federal Reserve Bank 
Cases; and logically such must its basis. And, while these cases de- 
clare the trust relation exists notwithstanding the collecting bank 
authorized contract custom remit collections exchange, they 
reach this conclusion treating the authorization only conditional. 
other words, the forwarding bank receives and accepts the draft sent 
the collecting bank merely provisional credit, not being bound 
the paper dishonored, just the same way bank permits 
foreign check deposited for collection and gives the customer con- 
ditional therefor, the check being charged back fails 
through. seems far-fetched say such collecting transactions pro- 
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ceed the basic theory that items are remitted for cash when 


know how universal the custom clear and remit 


and that the nation’s business largely done credit basis. But the 
fiction adds the liquidity commercial paper passing through bank- 
ing channels, facilitates collections, and minimizes the expense. 
considerations must taken justifying it. Whatever doubt there 
may have been about the doctrine before was put rest this state 
act passed 1929, Laws Mo. 1929, 205, now sections 5565 5575, 
Mo. 1929, particularly the last-mentioned section. These statutes 
have application this case, they were passed after arose, but 
they amount legislative approbation what, general, the Poplar 
Bluff and Federal Reserve Bank Cases hold, and fix the rule for the 

From the foregoing apparent that the trust relationship sus- 
tained the collecting bank the forwarding bank grows out 
the agential status the former. think the American Bank Case 
(whether was overruled not) was right saying that, where one 
bank presents another directly across the counter items drawn 
payable the latter, the paying bank not thereby made the agent 
the presenting bank for the collection the items from itself. The 
simply presented for payment just any holder might take 
the bank which drawn and present for payment. The 
parties deal arm’s length. The situation entirely different from 
one where item sent bank through the mail otherwise and 
the entrusted with the custody thereof and the remittance 
the proceeds. 

But, the presenting bank was itself agent for the owners the 
items, where checks are deposited bank for collection, and 
that bank are presented the bank which they are drawn, the result 
the same, for that case the paying bank would bound take 
notice the limited authority the presenting bank under the rule re- 
quiring collect the item cash, draft only condi- 
tionally. this instance the items presented the appellant Bank 
Republic were items held for collection. The agreed statement 
facts recites. did, therefore, aet agent presenting the items 
the respondent State Bank, and accepting the draft from 
the deemed have done only conditionally. pre- 
ferred claim should allowed. 

The question whether the Poplar Bluff overruled the American 
Bank Case becomes largely academic (as future controversies) view 
our recently enacted statute; but reading the opinion will show 
beyond doubt that did, clear implication, and that the statement 
the Federal Reserve Bank Case the contrary erroneous. 

The judgment is.reversed, and the cause remanded, with directions 
allow the appellant’s claim preferred claim. 
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PRESENTMENT NOT NECESSARY CHARGE 
ACCEPTOR TRADE ACCEPTANCE 


Dubler Toscana Straw Goods Corporation, City Court New York, 
254 Supp. 464 


Presentment for payment and notice dishonor are not required 
regards the acceptor negotiable instrument. Section 147 
the New York Negotiable Instruments Law the Uniform 

Act) declaring that instrument payable bank equivalent 
order pay the same for the account the principal debtor 
does not convert trade acceptance payable bank into check, 


making presentment and notice necessary the case the drawer 
check. 


Action Dubler against the Toscana Straw Goods Corpora- 
tion. motion for reargument, attacking defense insufficient. De- 
fense stricken out. 

Arthur Taft, New York City, for plaintiff. 

Jaffe Jaffe, New York City, for defendant. 


WENDEL, J.—Motion for reargument. While ordinarily the court 
would not entertain application for rehearing this late day, special 
circumstances, disclosed the record the proceedings heretofore 
taken this action, exist for departure from the usual procedure. 
The action recover five trade acceptances dated February 28, 
1928, executed plaintiffs the order themselves and accepted 
defendant, payable, respectively, July, August, September, October, 
and November 12, 1928. The answer sets separate defense that 
the trade acceptances were made payable the Amalgamated Bank 
New York, and that reason thereof they became legal effect 
and operation law the checks defendant with the defendant 
maker and the bank drawee and the plaintiffs payees (paragraph 
17) that the trade acceptances were not presented for payment the 
due date and that notice presentment nonpayment was given 
the defendant (paragraph 18) that reason said nonpresentment 
said trade acceptances the failure the plaintiffs give notice 
such presentment and nonpayment, this defendant was legally dis- 
charged from all liability thereunder (paragraph 18). This defense 
attacked insufficient. 

Eliminating therefrom the legal conclusions contained paragraphs 
and 18, the question for determination whether not the failure 
plaintiffs present the trade acceptances for payment and give 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1045. 
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notice such presentment and nonpayment defendant good de- 
fense. trade acceptance draft bill exchange drawn the 
seller the purchaser goods sold and accepted such purchaser. 
Atterbury Bank Washington Heights City New York, 241 
231, 149 841. Upon acceptance the drawee becomes 
effect promissory note, the acceptor standing the place the 
maker and becoming primarily Anglo London-Paris Nat. Bank 
Jacobson Co., 196 App. Div. 51, 187 508. Being 
primarily liable, notice presentment the instrument and demand 
for payment are not necessary. Negotiable Instruments Law, 130. 
Defendant not having pleaded ability and willingness pay the 
place payment maturity, unnecessary now pass upon the 
effect failure presentment such case. Defendant’s contention 
that notice the presentment necessary based upon the provisions 
section 147 the Negotiable Instruments Law, which provides fol- 
lows: Where the instrument made payable bank equivalent 
order the bank pay the same for the account the principal 
debtor thereon.’’ While far the requirement payment con- 
cerned, the trade acceptance may equivalent direction the bank 
pay for the account the debtor, nevertheless does not convert 
the instrument from bill exchange trade acceptance check 
the extent requiring presentment thereof made. The essen- 
tial characteristic check that shall instantly payable 
demand, and also that shall drawn bank, and accordingly 
before action may brought thereon the payee against the maker 
there must presentment the bank for payment, and the event 
dishonor notice thereof must given the maker. Negotiable Instru- 
ments Law, The acceptor trade acceptance not entitled 
notice any more than the maker promissory note. only 
where bill exchange drawn bank payable demand that 
check. Negotiable Instruments Law, 321. 
The defense stricken out. Order signed. 


EFFECT BILL DRAWN CORPORATION 
ITSELF 


First National Bank Huttig Rhode Island Insurance Company, 
Supreme Court Arkansas, Rep. (2d) 535 


bill exchange drawn corporation upon itself may, under 
the Negotiable Instruments Act, treated the holder his elec- 
tion either bill exchange promissory note. Such 
instrument not subject countermand. not rendered con- 
ditional because bears the words ‘‘upon acceptance.’’ 
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Action Spencer against Spencer, wherein the Rhode 
Island Insurance Company was made garnishee and the First National 
Bank Huttig intervened. From judgment for plaintiff against the 
garnishee, and for the intervener against defendant, the garnishee and 
intervener appeal. Reversed and remanded, with directions. 

Spencer recover $800 and the accrued interest, alleged due upon 
promissory note executed the defendant favor the plaintiff. 
Plaintiff also sued out writ garnishment against the Rhode Island 
Insurance Company Providence, I., answer what moneys 
might have its hands belonging said Spencer. The complaint 
was filed August 25, 1930, but summons was issued against the 
defendant, Spencer, until the 30th day August, 1930. The 
garnishment bond was filed the 25th day August, 1930, and the 
writ garnishment was issued the case against the insurance com- 
pany the same day, which was served the 27th day August, 
1930, delivering copy the writ garnishment Floyd, 
insurance commissioner, the agent accept service the 
Rhode Island Insurance Company Providence, 

The First National Bank Huttig, Ark., was allowed intervene 
the and asked judgment against the Rhode Island Insurance 
Company for $439.03, the amount draft which had been issued 
the Rhode Island Insurance Company the First National Bank 
Huttig, Spencer, and Barber, which had been trans- 
ferred Spencer and Barber said bank. The draft which the 
subject-matter this action follows: 


42970. 
Island Insurance Company 
I., Aug. 21, 1930. 
Pay the order Spencer Com- 
pany, Spencer, Sole Owner, First National Bank Huttig, Ark. 
Four Hundred Thirty Nine and Dollars ($439.03) full satisfaction 
and discharge all claims for loss and damage fire property in- 
sured under Policy No. 155472, issued Dorado, Ark. Agency 
said Company and occurring the 9th day May, 1930. 
tion said payment, said policy hereby cancelled and surrendered. 
Rhode Island Company, 
Canal St., 
Peiper, 


Stephenson, the First National Bank Huttig, was 
witness for the bank. According his testimony, cashed the draft 
for $439.03, and paid the money Spencer. The draft was in- 
dorsed the bank Spencer and Barber. This was the 
5th day September, 1930. The bank sent the draft its correspond- 
ents, and was returned after being forwarded the Rhode Island 
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Insurance Company with the notation, ‘‘Payment Stopped.’’ The bank 
was notified the insurance company that would pay the draft the 
bank would get the garnishment released. The bank has never received 
any payment it. The bank had information about any garnish- 
ment having been issued against the insurance company the time 
bought the draft. Two weeks before this, the bank had cashed draft 
the same insurance company for larger sum, and was paid the 
insurance company, That draft was made payable just like the one 
this suit and the same parties. 

Spencer was witness for himself, and testified that filed 
suit the note and took judgment against Spencer it. Gar- 
nishment was issued the day the suit was filed, August 25, 1930. 
did not know why summons was not issued until August 30, 1930. 

According the testimony Verne was attorney 
and agent for the Rhode Island Insurance Company, which had issued 
policies for insurance Spencer stock goods. The stock 
goods was destroyed fire May 1930. This particular draft 
was sent him the insurance company delivered, and witness 
delivered Barber the 28th day August, 1930. that 
time did not know that the writ garnishment had been issued 
against the insurance company. The insurance company offered pay 
the amount the draft into the registry the court for payment 
whomsoever the court might decide was entitled it. 

The court found that the funds the hands the insurance com- 
pany amounting $439.03 were due defendant, Spencer, for 
loss under insurance policy and were subject garnishment this 
ease. The court found that Spencer was entitled judgment 
against the Rhode Island Company, garnishee, the sum 
$439.03. The court found that the intervener, First National Bank 
Huttig, Ark., was not entitled recover from the Rhode Island In- 
surance Company account the draft sued on, but that was en- 
titled recover from Spencer the sum $439.03. Judgment 
was rendered accordance with the findings the court. First Na- 
tional Bank Huttig, Ark., has appealed, and the Rhode Island Insur- 
ance Company has appealed from the judgment against favor 
Spencer. 

Gaughan, Sifford, Godwin Gaughan, Camden, for appellant. 

Marsh, McKay Marlin, Dorado, and Verne MeMillen, 
Little Rock, for appellee. 


HART, (after stating the court erred holding 
that the First National Bank Huttig was not entitled the proceeds 
the insurance draft for two reasons. 

the first place, under our Negotiable Instruments Act, section 
7896 Crawford Moses’ Digest, where, bill exchange, the 
drawer and the drawee are the same person, the holder may treat the 
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instrument his election either bill exchange promissory 
note. This was the law prior the passage the act question, 
bill exchange drawn the maker upon himself legal effect 
promissory note, and cannot countermanded. Where bill ex- 
change drawn corporation upon itself, the instrument may 
treated accepted bill promissory note the election the 
holder. par. 23, pp. 42, 43; par. 62, 878; Daniel 
Negotiable Instruments (6th Ed.) pars, 128 and 426; Hasey 
White Pigeon Beet Sugar Co., Doug. (Mich.) 193; Cunningham 
Wardwell, Me. Fair.) 466; The Marion Mississinewa Co. 
Hodge, Ind. 163; Drinkall Movius State Bank, 10, 
724, 341, Am. St. Rep. 693; Pavenstedt New York 
Life Ins. Co., 203 91, 104, Ann. Cas. 805; and 
Bailey Triplett Bros. (Tex. Civ. App.) 286 914. 

the present case, the instrument which the basis the suit was 
form bill exchange. was drawn the corporation, Rhode 
Island Insurance Company, under the signature its president upon 
itself. other words, was bill exchange drawn the corpora- 
tion through its proper officer upon itself, and was not therefore subject 
countermand. 

claimed, however, that was conditional because the words 
acceptance’’ it. Under our statute, and under the principles 
law above announced, these words had legal effect the instru- 
ment. They were the instrument when was signed the president 
the corporation, and the very act drawing the bill deemed 
acceptance it, and the holder may treat accepted bill ex- 
change promissory note. 

also suggested counsel for the insurance company that this 
case ruled the principles law announced Berenson London 
Fire Ins. Co., 201 Mass. 172, 687. not 
think so, but the other hand think the conclusion have reached 
supported the reasoning that case. that case the draft was 
drawn upon the Hartford agency English insurance company, and 
the sigature was one who described himself ‘‘special 
Reading this language connection with the words 
makes plain that the transaction was limited the extent requiring 
approval ratification the Hartford agency the insurance com- 
pany. This was because agent limited authority drew the bill, 
and the Hartford agency was required give life its approval 
the adjustment the loss. Hence the court held that, since the draft 
had not been accepted the Hartford agency the insurance com- 
pany, never became complete contract, and was not negotiable 
instrument. 

Here the draft was signed the president the company, who had 
authority sign it; and the contract became binding and complete 
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when did sign because had authority make the contract, and 
approval ratification his act was necessary. 

the next place, there was legal garnishment against the insur- 
ance company the time turned over the draft its agent 
delivered Barber, which was done the 28th day August, 
1930. The record shows that Spencer filed the complaint this 
action the 25th day August, 1930, and that the writ garnish- 
ment was issued that day, and that the writ was served the insur- 
ance company the 27th day August, 1930. summons was issued 
upon the complaint until the 30th day August, 1930, which was after 
the date the issuance the garnishment. Garnishment proceed- 
ing whereby the plaintiff seeks subject his claim property the 
hands third person money owed such person the defendant. 
Davis Choctaw, Oklahoma Gulf Co., Ark. 120, 318, 
Ann. Cas. 658. The stage proceedings which garnishment may 
issue purely statutory, and judicial garnishment law creature 
the statute which authorizes it. This principle elemental, and 
citation authorities necessary support it. 

Under section 4906 Crawford Moses’ Digest, provided that, 
all cases where any plaintiff may action any court 
record and such plaintiff shall have reason believe that any other 
person indebted the defendant, may have writ garnishment 
issued complying with the statutory procedure doing so. Thus 
will seen that the plaintiff had right have writ garnish- 
ment issued until after the commencement the action. 

this state action commenced when the complaint filed 
the office the clerk the court, and summons issued thereon. 
Crawford Moses’ Digest, 1049; Barker Cunningham, 104 Ark. 
the writ garnishment that, the time the writ issued, the plaintiff 
has begun his action. Under our statute and the decision this court 
construing it, above cited, the action was not commenced until the com- 
plaint was filed and the summons was issued. true that the plain- 
tiff, Spencer, testified that did not know why the clerk did not 
issue summons until after the writ garnishment had been issued, but 
not shown that asked that summons issued the time 
filed his complaint and that the clerk neglected refused so. 
Our garnishment statute plainly means that the writ may issued 
where the plaintiff has begun his action any time but, 
have just seen, the action was not commenced until the complaint 
was filed and the summons issued upon it. Hence, the time the in- 
strument, which the basis this lawsuit, was turned over the 
agent the insurance company Barber, the agent the 
payees the instrument, legal garnishment had been issued against 
the insurance company. Therefore Spencer was not entitled 
the proceeds the insurance. the other hand, Barber and 
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Spencer, two the payees the draft, had indorsed the bank, 
which was also payee, and such became entitled the proceeds 
it. Therefore the court erred rendering judgment favor 
Spencer against the Rhode Island Insurance Company and holding 
that the First National Bank Huttig was not entitled the proceeds 
the istrument which the basis this action. 

Both the bank and the insurance company have appealed this 
The bank has appealed from the judgment against it, and the 
insurance company has appealed from the judgment against favor 
Spencer. Therefore the judgment will reversed, and the 
will remanded with directions render judgment favor 
the bank for $439.03 against the insurance company and dismiss the 
garnishment proceeding Spencer against said insurance company, 
and for such further proceedings according law may necessary 
and which are not inconsistent with this opinion. ordered. 


GIFT BANK DEPOSIT UPHELD 


Kelly Huplits, Superior Court Pennsylvania, 157 Atl. Rep. 704 


The essential elements which constitute valid gift are the in- 
tention the donor make gift, actual constructive delivery, 
and its acceptance the donee. 

The facts this case were held show valid gift bank 
deposit. appeared that the depositor explained the bank that 
the event her death she wished her brother have her savings 
deposit. She then withdrew the deposit and the bank, her re- 
quest, issued and delivered her certificate deposit stating that 
she had deposited the sum $640 and making that sum payable 
the order her brother. She informed her brother this transac- 
tion and her desire give him the deposit. 
thereupon requested her keep for him. Before her death she 
told friend that the certificate belonged her brother. Upon her 
death was held that her brother was entitled the deposit. 


Action Joseph Kelly against William Huplits, Jr., adminis- 
trator the estate Bridget Callahan, deceased. From adverse 
judgment, defendant appeals. Affirmed. 

Matthew Randall and Clinton Sowers, both Philadelphia, for 
appellant. 

William Connor and John Scott, both Philadelphia, for 
appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 467. 
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BALDRIGE, J.—This bill equity praying that the defendant 
ordered deliver the plaintiff certain certificate deposit. 

Bridget Callahan died November 1929, intestate. The deceased 
had savings account her own name with the Overbrook National 
Bank, amounting $642.54. She was married the 13th Septem- 
ber, 1928. the early part November, 1929, she was about give 
birth child and she had apprehensions, that proved well founded, 
that her life was seriously danger. She had not been living good 
terms with her husband, and she desired, the event her death, that 
her husband would not receive any this money bank and expressed 
the wish that the money should used for payment her funeral 
expenses and the support her prospective child. She had confidence 
her brother, Joseph Kelly, the plaintiff, and believed that would 
fulfill her wishes. Callahan went the Overbrook National Bank, 
explained the situation the withdrew her account, and, her 
request, the bank issued and delivered her certificate deposit, 
dated November 1929, certifying that she had deposited the bank 
$640, and made that sum payable the order Joseph Kelly. She 
informed the plaintiff this transaction and her desire give him 
the certificate deposit. thereupon asked her keep for him. 
Subsequently, and shortly before her death, she told Mrs. Lavery, 
friend hers, that the certificate belonged her brother and requested 
her take charge it, which she refused do. 

The only question involved whether not this was executed 
gift. The essential elements which constitute valid gift are the inten- 
tion the donor make gift, actual constructive delivery, and its 
the donee. Walsh’s Appeal, 122 Pa. 177, 470, 
Am. St. Rep. 83, 535; Sullivan Hess, 241 Pa. 407, 
544; Kaufmann’s Estate, 281 Pa. 519, 127 133. The actual changing 
the savings account decedent’s name certificate deposit, 
payable the plaintiff, thus depriving herself all dominion and con- 
trol the money; her statements, indicating clear and unmistakable 
intention her part give this money; and the brother’s acceptance, 
evidenced statements the decedent that belonged him and 
had asked her keep for these legal requirements. 

The transfer the account into the certificate was the vital element 
this transaction. showed the executed purpose give. The cer- 
spoke for itself; asserted its face that the plaintiff was the 
owner the deposited money. The retention possession the cer- 
the decedent was for her brother. See 

Leitch Diamond National Bank, 234 Pa. 557, 564, 416, 
418, the court cites, with approval, Thornton Gifts, 148, which 
provides: ‘‘If the language used the donor clear and unambiguous, 
showing clear intent make the gift and belief his part that 
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had done all that was necessary complete it, then the act delivery, 
slight and ambiguous, will aided thereby, not, however, dispensing 
with actual but rendering the gift valid where would 
deemed invalid the acts delivery were uncertain 
Nor did the request the decedent retain the certificate invalidate 
the gift. Such action was not irreconcilable with the acceptance the 
The plaintiff could have surrendered possession the cer- 
tificate any one whom chose for safe-keeping without affecting the 
legality the gift. The title had passed and the gift was perfected and 
irrevocable. 

Reese Phila. Trust, Safe Deposit Ins. Co., 218 Pa. 150, 
124, 120 Am. St. Rep. 880, elderly woman accompanied her 
nephew went the vaults the trust company and the presence 
officer the company declared her purpose make gift the 
securities her nephew. The fact that the aunt subsequently exercised 
certain control over the securities was treated agency connec- 
tion therewith and did not overcome the plain purpose make gift. 

have examined all the authorities cited the appellant and 
given due consideration his able argument, but are convinced that 
there was evidence sustain the findings the learned chancellor, and 
his conclusions. 


Judgment affirmed. 


WILL DIRECTING PAYMENT CHECKS 
OUTSTANDING TESTATOR’S DEATH 


Gibbons’ Will, New York Supreme Court, Appellate Division, 
254 Supp. 566 


provision will directing the payment checks which are 
outstanding the death the testator ineffective constitute 
valid gifts the checks. the checks have not been paid prior 
the testator’s death, they cannot enforced against the estate. 


Note. This case affirms the decision reported the July, 1931 
issue the Banking Law Journal page 573. 


Proceeding Herbert Lawrence and another against William 
Bell, executor, George Gibbons, deceased, and another. From 
the decree the Surrogate’s Court (139 Rep. 658, 249 
753), petitioners appeal. Affirmed. 

Andrew Hanmer, Massena, for appellants. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1328. 


THE BANKING LAW JOURNAL 309 


Horace Hale, Canton, Ferris Dewey, Utica 
(Henry Dorrance, Utica, for respondent. First Nat. 


WHITMYER, J.—George Gibbons, late Kalb Junction, 
St. Lawrence County, Y., died May 19, leaving last will 
and testament, executed May 14, 1930, whereby directed that any 
checks issued him and outstanding his death should treated 
valid claims against his estate and should paid his executor. Then 
gave, devised, and bequeathed all his property, real and personal, 
the same persons and the same shares died intestate. 

was upwards eighty years age. May 17, 1930, gave 
his nephew power attorney certain respects and authorized him, 
among other things, sign checks certain specified individuals 
certain specified amounts. Thereupon, the nephew prepared the checks 
and delivered them for the payees, testator’s lifetime and after- 
wards. Two were cashed before his death. These are not questioned. 
The others were not presented until after his death. 

Testator’s widow incompetent and was not named the will, 
and, through her committee, asked for its construction, with the result 
that the surrogate has made decree that the said checks and the pay- 
ment thereof are illegal, void, and effect, and restraining the pay- 
ment thereof. 

order the bank pay the sum therein named 
the payee thereof. does not constitute transfer and, delivery 
the fund payment, and does not constitute gift until that time. 
Curry Powers, 212, Am. Rep. 577; Glennan Rochester 
Trust Safe Deposit Co., 209 12, 16, 102 537, 
(N. 302, Ann, Cas. 1915A, 441. 

The checks question were drawn after the execution the will 
and were not identified therein payees amounts. Dyer Erv- 
ing, Dem. Sur. 160, 168; Webb Day, Dem. Sur. 459; Matter 
Acres’ Will, 128 Misc. Rep. 254, 257, 219 313; Schouler, Wills 

The gifts, attempted made them, were not complete. Ne- 
gotiable Instruments Law, 325; Matter Smither, Hun. 632. 

Testator’s death revoked the power attorney, and the checks drawn 
thereunder, but not cashed before his death, became void. 

Moreover, some them were not delivered until after his death. 

apparent that some the payees have claims some amount. 
so, they still have them. any rate, the checks may not treated 
claims. The decree should affirmed. 

Decree affirmed, with costs all parties filing briefs payable out 
the estate. 
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HOLDER ENTITLED RECOVER TRADE 
ACCEPTANCE 


Office Supply Company, Superior Court 
Pennsylvania, 157 Atl. Rep. 804 


Where action the indorsee trade against 
the acceptor evidence presented show that the drawer expressed 
intention use the trade acceptance obtain credit bank, 
such evidence not sufficient show agreement the drawer 
not negotiate the trade acceptance. 

Where trade acceptance given connection with order 
for goods the drawer’s breach agreement something 
the future relative assisting the sale the goods does not con- 
stitute such fraud render the title the trade de- 


fective and thus put the indorsee holder the burden proving 
his title due course. 


Action Nathan Levitt against Johnstown Office Supply Com- 
pany. From adverse judgment, plaintiff appeals. Reversed, and 
judgment entered for plaintiff. 

William Burd, Johnstown, for appellant. 

Frank Barnhart, Johnstown, for appellee. 


KELLER, J.—This action the indorsee holder trade 
against the acceptor. negotiable instrument, and 
hence, the absence proof, either appearing his own case pre- 
sented the defendant, that the title the payee who negotiated the 
instrument him was defective, the plaintiff deemed prima 
facie holder due course. Section the Negotiable Instruments 
Law 1901, 194 (56 139); Putnam Ensign Oil Co., 272 
Pa. 301, 116 285. What meant ‘‘defective within the 

The plaintiff, accordingly, the trial offered the trade acceptance 
evidence, connection with certain admissions the pleadings, proved 
its indorsement the payee, Adjustable Displays, and that was 
the owner, and rested. 

The defendant, evidently having mind the case McChesney 
Guernsey, Pa. Super. Ct. 490, offered prove that the signature 
its president and general manager the trade acceptance ‘‘was ob- 
tained [by the agent the drawer and payee] misrepresentation 


55. The title person who negotiates instrument defective, 
within the meaning this act, when obtained, the instrument any signa- 
ture thereto fraud, duress force, and fear, other unlawful means, for 
illegal consideration, when negotiates breach faith under such cir- 
cumstances amount fraud.” 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1275, 509. 
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and fraud; that there was failure consideration; that there was 
promise and representation made behalf said agent that said 
trade acceptance would not But the facts given 
evidence following the offer failed measure those which the 
ruling Guernsey was based. The defendant that 
case, his rejected offer proof, purchased 
goods from the drawer and payee the draft; package 
jewelry was left his store consignment. the de- 
fendant’s own evidence showed written order dated May 1928 (the 
same date the trade acceptance), signed defendant, Adjustable 
Displays, Inc., for fifteen fixtures $40 each, $600, less discount, 
per cent., $450. ‘‘Terms days, A.,’’ evidently, the circum- 
stances here present, abbreviation for ‘‘Trade Acceptance.’’ the 
McChesney Case, there was distinct representation that the draft 
would not negotiated; this case, there was none. Not one the 
four persons called witnesses behalf the defendant who were 
present the interview between Mr. Patterson and the agent testified 
any such agreement promise; their testimony that connection 
being that the agent said: ‘‘We are just building this organization and 
this establishes the banks. are trying establish this 
economical line and this gives good standing with the banks. 
are taking these trade acceptances and they will the means 
young and they were having little difficulty getting money the bank, 
and having the trade acceptance would give them borrowing power 
their bank and show the bank that they were actually putting out 
these fixtures’’ (30-a) and, ‘‘They wanted manufacture larger 
seale and order that they had get some working capital and 
they wanted the trade acceptance deposit they could show the 
banks that they were selling these fixtures different places the 
United States outside New York City they get more 
the banks; showing the bank the trade acceptance, the 
bank would see that they were doing business and lend them more 
money’’ (35-a). The proof did not sustain the offer. See Homewood 
People’s Bank Simon, 279 Pa. 118, 123 726. Furthermore, when 
negotiable paper given for value and actual obligation the 
maker acceptor, its legal effect cannot affected destroyed 
alleged parol agreement not negotiate it. the Case, the 
draft was alleged have been given without consideration, merely 
way memorandum for goods shipped consignment. See 
Ward Zeigler, 285 Pa. 557, 182 798. 

Mr. Patterson’s testimony further showed that knew was giving 
trade acceptance due ninety days for the goods shipped under 
the order; but was overpersuaded the agent’s promise send 
man assist disposing the fixtures, and his rosy assurance that 
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with the help this man the fixtures would practically all sold 
the trade acceptance The written order for the fix- 
tures contained provision that the company would ‘‘furnish special 
field man for the purpose promoting sales and ‘placing’ least one- 
half the fixtures shipped’’; and the further agreement that, any 
fixtures remained unsold for ninety days from date shipment, the 
company would take back the balance the fixtures dealer’s prices; 
the representation being that the defendant had nothing lose because 
the fixtures would probably all sold within ninety days, and those 
not sold that time could then returned. The defendant’s real 
defense the payment the trade acceptance the drawer’s alleged 
failure carry out its contract; although Mr. Patterson’s own evidence 
shows (27-a) that attempted return the unsold fixtures before the 
date fixed the contract. The seller the goods could not affected 
the unauthorized casual conversation the ‘‘field-man,’’ who later 
came assist the the fixtures. The fixtures were de- 
livered ordered, but, was alleged, the field man did not assist 
sueceed selling them for the defendant. But failure consideration 
does not constitute such defect title put the holder the burden 
proving that acquired the title due course, Ruck Levine, 135 
Mise. Rep. 546, 239 487, and there was allegation proof 
that the plaintiff had any notice knowledge such failure con- 
sideration when acquired title. Nor was the drawer’s breach its 
agreement something the future relative assisting the sale 
the fixtures such ‘‘fraud’’ render the title the trade accept- 
ance ‘‘defective,’’ within section the Negotiable Instruments Law, 
135 (First Nat. Bank Hooversville Sagerson, 283 Pa. 406, 
129 333; United States Nat. Bank Evans, 296 Pa. 541, 146 
126; Lowry Nat. Bank Hazard, 223 Pa. 520, 889; Homewood 
People’s Bank Simon, supra), and thus put the indorsee holder 
the affirmative burden proving his title due course. 

Recent decisions the Supreme Court (see First Nat. Bank 
Hooversville Sagerson, supra; Second Nat. Bank Yeager, 268 Pa. 
167, 111 159; Homewood People’s Bank Simon, supra; Citizens 
Nat. Bank Wisecarver, 300 Pa. 63, 150 103; Speier Michelson, 
303 Pa. 66, 154 127), have restored negotiable paper much its 
security the hands third parties, which had been weakened 
several prior cases. 

tion the Federal Reserve Board, section (a), August 1930, 
draft bill exchange, drawn the seller the purchaser 
goods sold, and accepted such purchaser.’’ Its purpose make 
the book account liquid and permit the seller raise money before 
due under the terms sale. When given the purchase 
goods, the actual obligation the acceptor, attach parol 
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tion that shall not negotiated would not vary, but destroy, its legal 
effect and negotiability, much agreement that the acceptor 
bill exchange the maker promissory note should not 
personally liable for its payment. See Fidelity Co. Garland, 
291 Pa. 297, 876; First Nat. Bank Hooversville Sagerson, 
supra. Such condition should expressed the instrument itself, 
its omission shown have been procured fraud, accident, mis- 
take. Speier Michelson, supra. strikes the very heart nego- 
tiable paper, and attempts parol condition transform into non- 
negotiable paper. When given actual obligation the purchase 
goods such allegation does not come within the term used 
tion the Negotiable Instruments Law (56 135) ‘‘or when 
negotiates breach faith under such amount 
Veigel Johnson, 163 Minn. 288, 204 36. That 
clause applies cases where value not given the negotiator, and 
the instrument diverted from the purpose for which given, 
used contrary such purpose; for example, where note given 
renew prior note and also negotiated instead used take the 
prior note; where note conditionally delivered negotiated, 
though the condition not performed (Home State Bank Martin, 196 
Iowa 1092, 195 977) where note given merely collateral 
prior note and also negotiated; where negotiated the 
payee after paid (Delaney Brownwood, Colo. 83, 213 578) 
after his agreement return (Arnowitz Cohen, Pa. Super. 
Ct. 133), and similar cases. 

But this case, have seen, the proof wholly lacking that 
there was any such promise agreement, anything more than the 
the bank. 

full consideration all the evidence, are opinion that the 
defendant failed present any testimony tending show that the title 
the drawer and payee, Adjustable Displays, Inc., which negotiated 
the trade acceptance, was defective within the definition section 
the Negotiable Instruments Law, and therefore imposed burden 
affirmative proof the plaintiff that was holder due 
that was entitled rely the prima facies his being holder 
due course the absence evidence behalf the defendant measur- 
ing the standard fixed section 55, supra; and was entitled 
binding instructions his favor, instead the directed verdict for the 
defendant, which event could sustained, because, even suffi- 
cient the jury, the defendant’s case depended oral testimony, 
which would have been for the jury pass upon. Second Nat. Bank 
Hoffman, 229 Pa. 429, 433, 1002. 

The assignments error are sustained. The judgment reversed, 
and now entered for the plaintiff for $450, with interest from August 
1928. 


~ 
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BANK NOT PERMITTED RECOVER 
FIDELITY BOND 


Picklesimer United States Fidelity Guaranty Co., United States 
Circuit Court Appeals, Fed. Rep. (2d) 1022 


bank will not permitted recover its vice-president’s 
fidelity bond for losses caused through the vice-president’s irregu- 
larities where appears that, the time making the application 
for the bond, the bank knew that the vice-president was negligent, 
unreliable, deceitful and unworthy confidence. 


Suit Hayes Picklesimer, receiver the Day Night Bank 
Williamson, corporation, against the United States Fidelity Guar- 
anty Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

Randolph Bias, Williamson, Va., and Robert Spilman, 
Charleston, Va. (Price, Smith Spilman, Charleston, Va., 
the brief), for appellant. 

Wells Goodykoontz, Williamson, Va., and Fred Blue, 
Charleston, Va. (Blue, Dayton Campbell, Charleston, Va., 
and Goodykoontz Slaven, Williamson, Va., the brief), for 
appellee. 


SOPER, J.—The Day Night Bank Williamson, Va., state 
institution, went into the hands Hayes Picklesimer, receiver, ap- 
pointment the state commissioner banking April 1925. 
December 22, 1926, the receiver brought suit the court 
Mingo County, subsequently removed the District Court the 
Southern District West Virginia, against the United States Fidelity 
Guaranty Company, Maryland corporation, recover upon two 
bonds indemnity whereby the bonding company agreed make good 
the bank any pecuniary loss money might sustain reason 
fraud dishonesty Varney, its vice-president. The first 
bond was dated June 1924, and indemnified the bank against loss 
the extent $25,000; the second bond, dated March 1925, was the 
sum $15,000. The receiver claimed loss $8,335.21 under the first 
and loss $29,850.53 under the second. The bonding company 
filed pleas denying liability. written stipulation the parties, 
trial jury was waived, and was agreed that the issues fact and 
questions law arising should tried and determined the court 
without the intervention jury, and the action was referred 
special commissioner appointed the court take the testimony and 


similar decisions see Banking Law Journal Digest (Third 
Edition) 170. 


THE BANKING LAW JOURNAL 315 


report the court his findings fact and conclusions law, to- 
gether with any exceptions thereto either party, for the considera- 
tion and action the court. See Barnes West Virginia Code 1923, 
129, West Virginia Code 1931, 56, art. 10. 

The commissioner reported that the receiver had failed show that 
any losses claimed were sustained during the life the first bond. This 
finding was sustained the District Judge, and, since its correctness 
established the proof and not seriously disputed the appel- 
lant, need not further consider it. the second bond, the commis- 
sioner found that the bank had suffered loss through Varney’s fraudu- 
lent acts during the period covered the bond amount exceeding 
the full penalty thereof; but nevertheless decided that recovery 
had. held that the bond was invalid because the allegations 
the receiver, bill complaint filed him chancery suit 
the state court against certain officers the bank recover for losses 
sustained reason their neglect and misconduct, showed that officers 
the bank had made untruthful statements the application for the 
second bond with reference Varney’s past behavior and services 
vice-president the bank. 

Exceptions the report were filed both parties the suit. The 
District Judge found for the defendants both bonds, sustaining the 
commissioner completely the first bond, but holding that the second 
bond was invalid for reason that did not seem sufficient the com- 
missioner. The District Judge based his decision directly upon state- 
ment president the bank, called ‘‘employer’s declara- 
made the 4th day March, 1925, the application for the 
second bond with reference Varney’s past behavior and services 
The statement reads: 


foregoing applicant (Varney) has been the service the 
undersigned employer years and months and the duties re- 
quired have always been performed faithful and satisfactory 
manner. The accounts were last audited the 24th day Feb. 1925, 
and were correct every particular. There has never come the notice 
knowledge the employer any act, fact information tending 
indicate that applicant negligent, unreliable, deceitful, dishonest 
unworthy confidence. far the employer knows, applicant’s 
habits are good and the employer knows reason why you cannot 
safely assume the suretyship applied for. 

above and foregoing statements and representations are made 
for the purpose inducing the United States Fidelity and Guaranty 
Company execute said bond.’’ 


The District Judge made special finding fact the effect that 
when was made, the bank already knew that Varney was 
negligent, unreliable, deceitful, and unworthy confidence, not 
actually dishonest; and, since the bond provided that, any statements 
made the schedule furnished the employer the company were 
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untrue, the should void the employee whom the state- 
ment referred, the District Judge held that the receiver could not re- 
cover the second bond. The receiver excepted this finding and 
appealed. There abundant evidence support the special finding 
need only summarize the evidence bearing the knowledge 
the bank when the application for the bond was made. 

The Day Night Bank Williamson was organized under the laws 
West Virginia March 29, 1919. the following year, John 
Greene became the president and served, until 1925. that 
day, who had been director for many years, 
the office president and held until the receiver was appointed. 
Varney was director the bank from its organization until March 24, 
1925. was also cashier from the beginning until June 1924. 
then became vice-president, and the first bond sued this was 
given. remained vice-president until January, 1925, when failed 
election. Shortly thereafter, got control the stock the 
and March 1925, was reelected vice-president, and the second 
bond suit was given. 

The receiver claimed losses under the second bond amounting 
$29,850.53, arising from various forgeries, bad checks, overdrafts, and 
other improper actions Varney after the bond was given. shall 
confine our attention, however, improper conduct the part 
Varney prior March 1925, and then known the officers the 
bank. 

the outset, should noticed that under the law West Vir- 
ginia (Barnes West Virginia Code 1923, 54, §79a (1), loan 
more than per cent. the stock, surplus, and undivided 
profits state bank single individual was forbidden; and was 
further provided that officer, director, employee bank should 
borrow directly indirectly from the bank any sum money, without. 
the written approval majority the board directors discount 
committee thereof, and also that, any officer, director, employee 
the bank should own control majority the stock any corpora- 
tion, loan that corporation should considered for the purpose 
the statute loan the officer, director, employee. 

Varney dominated certain coal companies, which were large bor- 
rowers from the bank. They were known the Ira Coal Company, Tug 
Valley Fuel Company, and Bailey Thacker Coal Company. owned 
controlled majority the stock the Ira Coal Company. used 
his position cashier the bank extend these companies credit far 
beyond the legal limit; and his activities their behalf were disclosed 
the bank examination state bank examiners October 
1922. The result their investigations were summarized letter 
October 1922, written the state banking commissioner West 
Virginia the president the bank after the examination had been 
The commissioner said: 
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feel that Mr. Varney, your cashier, using entirely too 
much the bank’s money for his own account and the account his 


coal companies. day examination Mr. Varney was indebted 


your ‘bank the sum $7,950.00 directly and was indorser paper 
amounting addition this Mr. Varney’s account 
was overdrawn day examination the sum $1,468.11, and 
seems from the report made the examiners that Mr. Varney’s account 
continually overdrawn. 

have disposition embarrass Mr. Varney any way, but 
the same time forced advise you very candidly that Mr. Varney’s 
indebtedness your bank and the indebtedness his different com- 
panies must put reasonable bounds, and further advising 
that Mr. Varney must not continually overdraw his account and must 
handle his own affairs with the bank just expects the affairs his 
take advantage his position such officer director. 

also calling your attention the indebtedness the Tug 
Valley Fuel Company, which Mr. Varney president and large 
stockholder. company was indebted your bank day ex- 
amination the sum $28,489.39. 

Banking Laws this state provide that bank can loan over 
per cent. its surplus and net undivided profit account 
any one corporation, firm individual. Your limit loans day 
examination was approximately $13.500.00. 

ealling your attention, therefore, the fact that the loans 
and discounts held the bank the Tug Valley Fuel Company 
amounted approximately per cent. your capital and surplus, 
over twice that you could legally loan any one. 

seems, from the report submitted, that some this indebtedness 
was made trade acceptances endorsed other companies. This 
does not help the situation. When individual, firm corporation 
has the legal limit the bank has right authority 
accept any more paper that concern, matter the concern did 
not receive the benefit the proceeds. 

advising, therefore, that the indebtedness the Tug Valley 
Fuel Company must immediately reduced the legal limit and must 
kept so. 

day examination overdrafts were being carried amounting 
$9,686.51. Large overdrafts appearing that day were follows: 


Bailey Thacker Coal Company $2,701.60 
Ira Coal Company 1,103.69 
Teller’s Cash Account 258.97 
Jake Henry Coal Company 3,383.03 


reported that the overdrafts the Bailey Thacker Coal Com- 
pany and the Ira Coal Company and the Jake Henry Coal Company 
were made good day examination. 

hardly necessary for remind you that overdrafts this 
kind should not accepted, especially against concerns which Mr. 
Varney interested. 

reported that your bank executed note favor the Fifth- 
Third National Bank Cincinnati for $10,426.90 and attached thereto 
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trade acceptance the Tug Vailey Fuel Company but the examiners 
report that this had not been credited upon day examination. 

calling your attention, therefore, the fact that the bank 
rediscounting and money take care Mr. Varney’s ex- 
cessive loans his own companies. situation this kind will not 
this department. 

again the matter Mr. indebtedness your 
bank, your attention the fact that the Banking Laws 
this state provide that loans the corporations which officer 
director the bank interested, must classified personal loan 
such officer director the event that the officer director owns 
controlling interest the corporation. Mr. Varney owns con- 
trolling interest the Ira Coal Company the Tug Valley Fuel 
Company, any other company borrowing money from your bank, 
then, that event, these loans must classified, far our examina- 
tions are concerned, personal loan Mr. Varney, and course 
would make him very excessive borrower. 

whether Mr. Varney does does not own con- 
trolling stock these companies must furnished this office. Even 
Mr. Varney not controlling stockholder would seem from the 
information submitted that large stockholder and manager 
those different coal companies, and these loans, from every standpoint, 
are not looked upon with any favor all this office. 

noted above, have disposition embarrass Mr. Varney and 
trust that this situation can cleaned without any embarrassment 
him the bank, but desire impress upon you that vigorous 
attention must given the whole situation and definite assurances 
must given this office immediately that the demands herein con- 
tained will immediately complied 


This letter was duly received and promptly considered the entire 
board directors, whom who made the declaration 
March 1925, was member. October 1922, the board answered 
the commissioner’s letter, stating that concurred his opinion that 
Varney was using too much the bank’s funds with his 
company. The letter took detail the complaints the 
sioner’s letter, and showed that number the things criticized had 
been corrected and others were the process correction. 

March 28, 1923, the commissioner addressed letter the board 
pointing out, amongst other things, that one the directors was 
indorser the extent $43,975.70, and Varney was indorser the 
extent $29,930, and that perhaps these two men were indorsing too 
much paper. The commissioner said that this was bad practice and was 
looked upon unfavorably. The letter concluded with expression 
pleasure that there had been general improvement the bank since 
the last report. 

significant situation arose April 20, 1924. The whole truth 
was not known the board the time, but enough was disclosed 
throw strong light Varney’s performance his duties. the time 
was $40,000 short his accounts, and addition had wrongfully 
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withdrawn balances from sundry depositors’ accounts sum 
$12,800 means forged checks and otherwise, and had obligated 
himself trade acceptances the Bailey Thacker Coal Company 
the sum $9,647.82. order cover this situation, discounted 
notes the sum $62,647.82, without consulting the board directors 
the officers the bank. The board did not know the shortage 
the forgeries, but they discovered very quickly that Varney had taken 
advantage the absence the president the bank from the city 
put through the unauthorized discount the When the presi- 
dent learned the transaction, immediately called Varney and ex- 
pressed disapproval his conduct. Varney was reminded that 1922 
the bank had been the state ‘banking 
count his loans, and that had been instructed the time that 
could not discount paper without the assent the The matter 
was discussed for several days, and finally was arranged that Varney 
should sell his residence property for the sum five persons, 
four whom were directors, including the president, Greene, and 
his that office, and one the stockholders bank. The 
conveyance the property was executed April 26, 1924; $4,500 
the proceeds were used cover loan then upon the: property; and the 
balance was immediately used take out the bank paper which 
Varney had improperly discounted. April meeting 
directors was held, and the by-laws the bank were amended 
Varney’s bond from $10,000 $25,000. June 
1924, Varney presented his resignation cashier the bank and was 
elected the office active vice-president, smaller salary 
the same day the first bond suit the sum was executed. 
The officers the bank relieved Varney his duties cashier, 
was thought that would his interest and the bank for him 
give the greater part his time the companies which was 
interested and try put them better financial condition. Varney 
remained the position vice-president until the annual meeting 
January, 1925, when was not re-elected. explanation was vouch- 
vice-president. 

Events importance between the spring 1924 and the execution 
the second bond March 1925, may summarized follows: 
September 1924, the cashier the bank the 
board make necessary arrangements convert the bank into 
national bank, and later the board met discuss the matter with 
national bank examiner. The attention the board was called the 
fact that the directors had borrowed too much money and had indorsed 
too much paper, some instances over the legal limit. in- 
stances included Varney and one his fuel companies. November 
and December, 1925, the board requested Varney and other directors 
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reduce their loans and indorsements much possible, and cer- 
tainly within the legal limits, that federal charter might ob- 
tained. meeting the board December 31, 1924, decided 
eliminate Varney’s salary. The annual meeting stockholders was 
held January 13, 1925, when Varney and other directors were re- 
elected, but January 15, 1925, when the new board met, Varney was 
not elected vice-president the bank. 

March 1925, was announced the meeting the board that 
the directors had sold their stock, and their places were filled 
new directors. The new directors then met and elected Scott presi- 
dent and Varney vice-president the bank. These changes were made 
because Greene and his associates, who controlled the bank, had sold 
their holdings Varney. order raise the money make the pur- 
chase, committed certain forgeries and other fraudulent acts which 
were not discovered until later the month, and which may not con- 
sidered determining the good faith the bank’s application for the 
second bond March 1925, suit. the sum $15,000 
was authorized adjournment the meeting March 1925, and, 
have seen, the employer’s declaration the application was signed 
the new president. 

The receiver contends that these facts not show knowledge the 
part the bank the time the application for the second bond that 
Varney was defaulter; that the surety was not relieved from its ob- 
ligation the bond merely because officials the bank had suspicion 
constructive notice wrongdoing Varney’s part, because there 
was lack diligence their part discover the fraud, because the 
surety relied the fraudulent statements Varney himself, the prin- 
cipal the bond. But these considerations are beside the mark. The 
language the employer’s statement the application was not limited 
denial knowledge the bank actual default, but amounted 
broad and positive declaration that Varney had always performed 
his duties faithful and satisfactory manner, and that the bank 
knew act information tending show that Varney was negli- 
gent, unreliable, deceitful, dishonest, unworthy confidence. 
needs further discussion the evidence show that the statements 
the application for the bond were too broad consistent with the 
truth. The bank knew that Varney had not made merely technical 
mistake borrowing greater sum money than was lawful, having 
reference the capital and surplus the bank, but that had fact 
used the funds the bank for his own purposes contrary the instruc- 
tions the board and defiance the statute, and had jeopardized 
the standing the institution bring under the severe criticism 
the state banking commissioner. Just before the end, his delinquen- 
cies were brought home afresh the board when, desiring change the 
institution national bank, learned that the bank’s condition was 


THE BANKING LAW JOURNAL 321 


such that could not received member the federal banking 
system. Varney’s known conduct was reprehensible betrayal his 
trust, dangerous the safety the bank, and surely tended show 
that was unreliable and unworthy confidence. 

The decision the District Judge was well founded upon the facts 
disclosed and accordance with the decisions similar cases. Guar- 
antee Co. Co., 183 402, Ct. 124, Ed. 253; 
National Surety Co. Globe Grain Milling Co. (C. A.) 256 601, 
Ct. 833, Ed. 1193. 

The contention was also made the receiver that Scott, who had 
business arrangement with the agent the bonding company for 
division commissions new business secured, acted agent for the 
company placing the second bond suit. But the bank was already 
customer the bonding company, shown earlier bonds; and, 
according the weight the evidence, Scott received part the 
commission, and did not act the agent the company with reference 
the business the bank. 

Affirmed. 


BANK HOLDING DRAFT GIVEN FOR CLEAR- 
ING BALANCE NOT ENTITLED 
PREFERENCE 


Taylor, Bank Commissioner First National Bank Queen, 
Supreme Court Arkansas, Rep. (2d) 1078 


Where bank receives from another bank draft for the balance 
due upon the clearing checks between the banks and the draft 
refused payment because the insolvency the bank issuing it, 
the bank which received the draft not entitled preference 
payment out the assets the insolvent bank but merely 
general creditor. 


Proceedings First National Bank Queen against Walter 
Taylor, Bank Commissioner. From decree for plaintiff, defendant 
appeals. Reversed and remanded, with directions. 

Steel Edwards, Queen, for appellant. 

Abe Collins, Queen, for appellee. 


BUTLER, J.—The Bank Queen and the First National Bank 
Queen, appellee here, were two banks doing the city 


similar decisions see Banking Law Journal Digest (Third 
Edtion) 130. 
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Queen and before July 15, 1930. the business 
that-date, the officers the two banks, was their custom, met for the 
purpose clearing checks they had paid for each other the course 
the day’s business.. was ascertained that the appellee bank held 
checks the Bank Queen the aggregate sum of. $1,311.06, and 
the latter bank held checks the appellee bank amounting $413.71. 
The cashier the Bank Queen, the settlement the balance 
for that day’s gave appellee bank draft its correspondent 
bank Texarkana, where had the time money deposit more 
than sufficient take care the draft. 

The Bank Queen failed open its doors the next banking 
day, and was taken over for liquidation the appellant, the state bank 
commissioner. When the draft controversy reached the correspondent 
bank, that bank had received notice the insolvency the drawer, and 
thereupon refused pay the draft applying the sums deposit 
upon the indebtedness the Bank Queen owed it. The checks 
drawn depositors included the settlement between the Bank 
Queen and the appellee bank were marked ‘‘Paid’’ and charged the 
banks the accounts the depositors who had drawn these checks. 
When the liquidating agent, Simmons, took charge the Bank 
Queen, offered return the bank the checks that handled the 
Bank Queen the last day its business and reverse the 
entries the books that bank appellee would return the $413.71 
checks drawn that day the cash equivalent, which proposi- 
tion was declined the appellee. 

Appellee bank presented the appellant bank commissioner the 
aforesaid draft which the Bank Queen had drawn its favor 
for allowance preferred claim. the refusal the appellant 
allow it, the appellee filed its petition and intervention the chan- 
court Sevier County, setting substantially the facts leading 
the drawing the draft and the rejection the claim the 
appellant preferred claim, with prayer that allowed 
prior claim against the assets the insolvent bank the hands the 
answer was duly filed the petition, and issue 
joined. the hearing the case, when the above facts were developed 
testimony, the chancellor granted the prayer the petition and the 
bank commissioner has duly prosecuted this appeal. 

The sole question presented whether the transaction between the 
two banks and the check draft given consummation thereof en- 
the court below and the chancellor found. 

settled law that one who holds check draft bank which 
becomes insolvent such paid not entitled any preference 
identical with those before us, the court the case First National 
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Bank Farmers’ State Bank, 120 Kan. 706, 244 1039, 
1531, held that the holder the draft the insolvent bank given for 
the balance the holder’s favor where checks were cleared between 
and the insolvent bank the last day that bank’s business, and which 
had dishonored its correspondent upon which the draft was 
drawn, was entitled preference over the general creditors the 
insolvent bank, there was trust relation created the transaction, 
and the relation existing between the two was merely that debtor and 

American Bank People’s Bank (Mo. App.) 255 943, 945, 
similar state facts existed, and there the court held that under the 
facts the relationship debtor and creditor existed. commenting 
upon the nature the transaction, the court said: ‘‘There was nothing 
the transaction establish create trust relationship between 
plaintiff and defendant. the transaction augmented the assets 
the defendant, this true, not sufficient entitle plaintiff 
preferetial payment its claim. entitle such preference, 
trust relationship between plaintiff and defendant must 
shown. such relationship appears.’’ 

The first mentioned case reported R., issued 1926, 
page 1531, and the case note referring that case and the case 
American Bank People’s Bank, supra, the editor says: ‘‘The only 
two eases that seem have arisen involving the question whether 
the balance due other banks clearing house settlement preferred 
claim against the insolvent bank have reached the conclusion that such 
cannot considered preferential.’’ 

These cases seem accord with the general rule, and, the 
absence some deception fraud the part the insolvent bank, 
trust relationship could arise. There intimation any such 
the part the Bank Queen, and, indeed, the record 
indicates that the appellee bank had doubts regarding the solvency 
the Bank Queen the time this transaction, and took the draft 
with its eyes open. This, however, would make difference, for the 
terms our statute trust relationship except that created the 
terms express trust would create preference. 

Appellee bottoms its case upon subdivision section Act No. 
107 the Acts 1927 (page 298), the terms which contended, 
applied the facts this case, establish the agency the Bank 
Queen, for the reason that the draft drawn and dishonored covered 
the proceeds collection made the Bank Queen honoring 
checks upon itself which were charged the accounts depositors who 
had drawn the checks. The language that subdivision thought 
applicable follows: ‘‘A prior creditor shall (7) the 
owner remittance the said bank, the proceeds collection made 
said bank honoring check other order upon itself 
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charge against the account its depositor, although the said collection 
has not had distinctive identity the hands said bank has not 
actually increased its cash assets and has resulted merely shifting its 
liability upon its books from one its another new 
instances where the said remittance has been presented with 
due diligence for payment said bank its drawee and not paid, 
and where the instrument collected can not returned the Com- 
missioner the person who had transmitted the same said bank for 
collection, the said instrument having been surrendered said bank 
upon its collection such manner prior the Commissioner taking 
charge, being hereby made the duty said Commissioner reverse 
the entries upon the books said bank all collections made such 
manner all instances where the said unpaid remittance has been 
presented with due diligence and where the said instrument remains 
said bank unsurrendered, which said reversal entries the said in- 
strument shall deemed from its inception unpaid, and there- 
upon the said Commissioner shall return the said instrument the per- 
son who had transmitted the same said bank, which return shall 
extinguishment the extent thereof the said remittance. 
The contention may best stated the language the appellee: 
the facts this and the provisions subdivision section 
Act No. 107 1927, the entries involved could have been reversed 
the time the deputy bank commissioner offered return appellee 
the checks delivered the Bank Queen two weeks prior 
thereto, conditional upon appellee paying him $413.71 returning the 
checks that amount drawn its depositors and obtained from 
the Bank Queen when the appellee and said bank last cleared, 
which alternative the proof shows would have then been impossible 
comply with because said checks had been paid and returned the 
persons who drew them.’’ This statement, before stated, presupposed 
that the draft represented ‘‘the proceeds collection’’ within the 
meaning subdivision supra. Assuming that the statement fact 
contained the quotation from the appellees above, that the deputy 
bank commissioner had been charge the Bank Queen two 
weeks before offered return appellee the aforesaid checks, 
supported the record, and assuming further that that time was 
impossible for the appellee return the checks drawn itself the 
persons who had drawn them, are the opinion that these facts 
preferential claim, for the reason that appellee error 
the assumption that the draft represented the proceeds collection 
within the meaning subdivision supra. Independent the statute, 
the checks received the Bank Queen were for collection 
merely, then would have acquired title the proceeds the same, 
but would have held them trust for the appellee. Darragh Co. 
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Goodman, 124 Ark. 532, 187 673. But this was not the case. 
These checks were received the ordinary course business, not for 
collection, but for payment, which was attempted effected 
charging them the accounts the depositors who had drawn them 
and delivering the appellee bank draft for the gross amount the 
proceeds, less the checks drawn appellee which had acquired the 
course business, and the relation debtor and creditor necessarily 
arose, which relation would continue this transaction until the 
draft had been honored, and, not having been honored, that relation- 
ship still subsists. 

There nothing the statute hereinbefore quoted that conflicts 
with this conclusion, and therefore the general rule stated and the cases 
First National Bank Farmers’ State Bank, and American Bank 
People’s Bank, supra, are pertinent, and sustain the view have taken, 
which results reversal the case, with directions allow the claim 


VERBAL ACCEPTANCE NONNEGOTIABLE 
INSTRUMENT VALID 


Montgomery Ward Co. Newman, Supreme Court Vermont, 157 
Atl. Rep. 824 


verbal acceptance nonnegotiable instrument sufficient 
bind the acceptor. The provision the Negotiable Instruments 
Act requiring acceptances writing does not apply non- 
negotiable instruments. 


Action Montgomery Ward Co. against Abraham Newman. 
Judgment for defendant, and plaintiff brings exceptions. Reversed 


and remanded. 
William and George Goddard, both Rutland, for 


plaintiff. 

Jones Jones, Rutland, for defendant. 

SLACK, J.—The plaintiff seeks recover upon written instru- 
ment the tenor following: 


Vt. Feb. 17, 1930. 


Sir: Please pay Montgomery Ward Company ($800.00) 
Eight Hundred Dollars and charge account. 
the second payment plumbing and heating for three 


houses, 82-84 Killington Avenue. Vernon Street. 
Young.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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The defendant had verdict and judgment below, and the case 
here plaintiff’s exceptions. 

The defendant never accepted the instrument writing, and claims 
that consequently not liable. relies the first place upon the 
provision 3001, which requires the acceptance bill ex- 
change writing and signed the drawee order create 
liability the part the latter. The plaintiff claims that this statute 
not applicable, because the instrument question nonnegotiable. 

trial, the plaintiff offered show: (1) That defendant differ- 
ent occasions promised orally and unconditionally pay such instru- 
ment; (2) that the goods furnished the drawer plaintiff were fur- 
nished for and were installed defendant’s buildings; and (3) that 
when defendant settled with the drawer (defendant) withheld the 
amount such bill. this was excluded subject plaintiff’s excep- 
tion. 

The admissibility this evidence depends first, upon whether the 
instrument suit comes within the purview the Negotiable Instru- 
ments Act. That the requirement 3001, that the acceptance 
certain instruments writing, order create liability the 
part the drawee, applies only the instruments defined 
2995 not and cannot doubted. The latter statute provides: ‘‘A bill 
exchange unconditional order writing addressed one per- 
son another, signed the person giving it, requiring the person 
future time sum certain money order 

Since the instrument before not payable ‘‘to order bearer’’ 
and does not equivalent words negotiability, not nego- 
tiable instrument within the meaning the Negotiable Instruments 
Act. Westberg Chicago Coal Co., 117 Wis. 589, 572; 
Windsor Cement Co. Thompson, Conn. 511, Clay-Butler 
Lumber Co. Pickering Lumber Co. (Tex. Com. App.) 276 664; 
parte Payne Lumber Co., 203 Ala. 668, So. California 
Packing Corp. Kelly Storage Distributing Co., 188 App. Div. 475, 
177 37. Consequently, the provisions that act not apply. 
Duchaine Phoenix, 100 Vt. 112, 715; Clifford West Hart- 
ford Creamery Co., Inc., 103 Vt. 229, 248, 153 205; Crawford’s An- 
notated Negotiable Instruments Law (4th Ed.) note, and cases 
cited supra. This being so, parole acceptance defendant was suffi- 
cient bind him. Estate Goddard, Vt. 415, 634; 
Arnold Sprague, Vt. 402; Putnam Nat. Bank Snow, 172 Mass. 
569, 1079; Sturges Chicago Fourth Nat. Bank, 595; 

Hall Cordell, 142 116, Ct. 154, Ed. 956. Indeed, 
prior the passage the Negotiable Instruments Act, oral accept- 
ance existing bill exchange was generally held valid 
this country, and was formerly England. 
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The defendant also relies upon the statute frauds, 1876, and 
insists that his promise, made one, was answer for the debt, 
default, misdoings another and, since not writing, not liable 
thereon. evident that mistakes the nature the transaction 
and the scope the statute. Williams Little, Vt. 323; Pocket 
Almon, Vt. 10, 421; Pirie Granite Savings Bank Trust Co., 
Vt. 304, 100 676. 

Neither claim the defendant tenable. The exclusion the 
offered evidence was error. 

Since the other exceptions raise the same questions, they are not 
considered. 

Judgment reversed, and cause remanded. 


PAYMENT JOINT CHECK 


Yarborough People’s National Bank, Supreme Court South 
Carolina, 160 Rep. 844 


Where one two joint payees check indorses and collects 
the proceeds and appears that the other joint payee had right 
interest the proceeds, the latter will have claim against 
the drawee bank. 

this case appeared that the plaintiff’s husband insured his 
life, naming the plaintiff beneficiary. Under the terms the 
policy, the husband was entitled collect cash and surrender value 
after twenty years, when the plaintiff’s interest the policy ter- 
minated. The husband decided accept the cash surrender value 
and and the plaintiff signed receipt and delivered the 
insurance company. The latter tendered its check payable both 
parties jointly. The husband indorsed the check and collected the 
proceeds. This action was brought against the drawee bank three 

later and after the parties had been the plaintiff 
claiming entitled all, least half, the proceeds. was 
held that, since the plaintiff had claim, under the terms the 
policy, any part the proceeds the check, she was not entitled 
recover. 


Action Susie Yarborough against the People’s National Bank. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Sirrine, Greenville, for appellant. 

Blythe Bonham, Greenville, for respondent. 


COTHRAN, J.—There appears controversy over the facts 
this ease, which are follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 997. 
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Southeastern Life Insurance Company for $1,000, upon his life, payable 
the event his death his wife, the plaintiff, Susie Yarborough, 
living, otherwise his personal representative; the policy was upon 
what termed the tontine plan, and provided that, the insured sur- 
vived the tontine period twenty years, should entitled elect 
one several options offered him; the insured paid the premiums for 
years, and July, 1927, elected accept the first option, which was 
surrender this policy and receive cash payment 

receipt was then executed, signed both the insured and the 
beneficiary, acknowledging the receipt $531, ‘‘which the cash sur- 
render value and full settlement all claims under Policy Number 
1087 issued the Southeastern Life Insurance Company insuring the 
life William Yarborough, the said policy being now terminated 
surrender thereof’’; was delivered the company, which trans- 
mitted the insured check for that amount the defendant bank; 
the check was made payable both the insured and the beneficiary, 
and stated that was ‘‘for account cash surrender value’’ the 
policy. 

does not appear that the beneficiary had anything with the 
negotiations between the insured and the company, except sign the 
receipt above referred to. The insured indorsed the check, and deposited 
his Spartanburg bank, which was paid the defendant 
bank through the Greenville clearing house. 

appears that later the insured and the beneficiary were divorced, 
and that she repudiated her signature upon the receipt having been 
obtained false pretenses. and had indictment preferred against 
the insured upon which was tried and acquitted the Spartanburg 
Nearly three years later the present action was instituted. 
was tried before Judge Ansel the county court Greenville County 
without jury. filed decree, dated March 18, 1931, dismissing the 
complaint, from which the plaintiff has appealed. 

impossible sustain judgment favor the plaintiff for 
any amount, under the cause action alleged the complaint, the 
basis which thus stated: ‘‘Said sum was the cash surrender value 
July 1927, and plaintiff the beneficiary said policy was 
entitled receive said sum.’’ She now claiming the whole the 
cash surrender value, $531, when matter fact she was not en- 
titled, under the policy, single cent it. Ordinarily, when check 
payable jointly two payees, each would entitled one-half 
the proceeds. Such right under the check not made the basis the 
plaintiff’s claim; she cannot recover upon theory entirely different 
from that alleged the complaint. 

That the plaintiff cannot sustain the claim upon which the complaint 
based, namely, that beneficiary the policy she the 
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whole the cash surrender value, conclusively adjudicated the 
authorities. 

The check was given William Yarborough payment policy 
insurance upon which all premiums had been paid him, which 
matured during his lifetime, and under which was entitled receive, 
and did receive, the ‘‘cash payment The plaintiff benefi- 
ciary was not entitled payment under the terms the policy any- 
thing unless her husband died before the maturity the policy and 
she was then living. 

When the insured elected take the settlement given him the 
policy, the money belonged him his wife, the plaintiff, had interest 
therein, and the company had right power change the status 
fixed contract giving check payable both. Since the money 
belonged the insured, payment the bank him was properly made. 
Since the plaintiff had interest the check, the bank owes her 
nothing, and the decree denying her right recover correct. 


rights beneficiaries under policies payable them case 
the insured’s death during the term the policy, but the in- 
sured survives the term him, are subject defeated the in- 


The terms the policy are sufficient show that the plaintiff had 
interest the surrender value which the insured elected 
accept. provides that the policy was ‘‘payable its Home Office 
Susie Yarborough his wife, living, otherwise his 
Administrators Assigns, within sixty days after satisfactory proof 
the death the insured while this contract full and effect, 
subject the privileges and conditions stated the second page 
hereof, which form part this contract fully recited length 
over the signatures hereto affixed.’’ 

Among the ‘‘privileges and conditions’’ set forth the second 
page the policy was the following: ‘‘This Policy written the 
Elective Investment Plan, and further agreed that the end 
the Twentieth Policy year, viz: The First day July, 1927, the In- 
sured shall then entitled, living, and the premiums have been 
duly paid full, elect and receive one the five benefits following: 
First: surrender this Policy and receive cash payment $531 

(followed four other options payable terms personally 
insured). 

The plaintiff now abandons the claim upon which the complaint 
based (that beneficiary the policy she entitled the whole 
the surrender value), and argument claims least half in- 
terest the cash surrender value paid the insured ‘by reason the 
facts that she signed the receipt along with the that the check 
was made payable the insured and the beneficiary jointly; that the 
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insured only signed the endorsement the check; and that the proceeds 
were paid (indirectly) the insured alone. 

Assuming that she entitled under the complaint rely upon this 
position, clear that, she never had any interest the cash sur- 
render value, and interest the receipt, her position can- 
not sustained. 

appears that rights arising out the payment check are 
quite different from those arising out its acceptance certification. 
different theory involved. Under the Negotiable Instruments Act 
(Civ. Code 1922, 3652 seq.) debtor and creditor relations determine 
the rights the payee. The bank owes its depositor the amount his 
deposit, but, unless certifies the check, owes duty 
the payee. The act the bank accepting certifying check is, 
however, tantamount transfer the deposit account charging 
the amount the check against the maker and agreeing become re- 
sponsible therefor the payee. This effect the same the 
had been debited the maker and credited the payee the 
books the bank. The unauthorized payment the check another 
than the holder cannot extinguish the obligation the bank owes the 
maker the check, nor regarded establishing contractual 
relationship with the holder become his debtor the amount the 
the contrary, the very nature the transaction assumes 
intent the part the bank extinguish the obligation rather than 
ereate new relationship debtor and creditor respect it. 
National Bank the Republic Millard, Wall. 152. Ed. 
First National Bank Whitman, 348, Ed. 229; Baltimore 
Co. First National Bank, 102 Va. 753, 837; note 

the holder the check may, generally, asserted 
against the drawee bank the theory conversion. See note and 
page 1078. Thus, Fidelity Deposit Co. Bank Charleston 
(C. A., 4th 267 367, 370, where the drawee bank had 
made payment with full knowledge that the indorsement was unauthor- 
ized, the right action the payee against the drawee bank was sus- 
tained; the decision being placed grounds stated the majority 
opinion the court, follows: ‘‘When come consider the above 
authorities, find that the Supreme Court the United States has 
decided only that action contractu the check payee against 
the bank before acceptance will not lie, but did not decide that 
action for conversion could not maintained. the contrary, 
the Millard and Johnston [133 566, Ct. 390, Ed. 683] 
Cases, fair infer that, had been shown the bank had charged 
this check its books against the drawer, using that basis, plain- 
tiff would entitled recover count for money had and received. 
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and should remembered that the Whitman Case equally 
reasonable infer that action would lie against the bank, ap- 
peared that the bank knew the indorsement was unauthorized. There- 
fore the real question presented this case has not been directly passed 
upon any decision the Supreme 

the owner the check brings action against the drawee bank 
based conversion, the right recovery unquestionably depends 
the proof damages. The recovery will, such case, always limited 
the amount damages established the proof. 

The claim this case, since sustainable only the 
theory conversion, must therefore depend the showing made 
her damages; and, course, damages will not presumed. 

the case bar, however, the payee was beneficiary the policy 
whose rights, under the terms the policy, might divested the 
surrender the policy the insured order obtain its cash sur- 
render value. The insurance company clearly had the right, under 
Elective Investment Plan’’ the policy, pay the cash sur- 
render value the policy the insured without assent the beneti- 
ciary the payment. course, this would not preclude the making 
separate mdependent agreements concerning the proceeds the 
policy, nor the right the insured give any part the proceeds 
the policy the beneficiary. The difficulty the present case is, how- 
ever, that there seems neither allegation nor proof any agree- 
ment beyond that expressed the policy. And there neither allega- 
tion nor proof instructions from the insured the insurance 
company, that the payment the cash surrender value the policy 
desired the beneficiary have share the proceeds. Even assum- 
ing questionable assumption) that the check would afford prima 
facies intent communicated the insurance company that the 
beneficiary should share the payment, the circumstances the de- 
livery the check (which does not appear even have come into 
plaintiff’s possession) not carry the understanding into effect such 
well Wilson, Speers 75; Baker’s Adm’r Avant, Nott McC. 
218; Murdock MeDowell, Nott 237, Am. 684. The 
plaintiff, therefore, under any view the case, has not established any 
claim right recovery damages account the negligent act 
the bank paying the check without the proper indorsement. 

may also remarked that the plaintiff does not appear 
much better position even the court goes beyond strictly legal view- 
point consider more personal way the merits her claim. She 
knew her husband’s election take the cash surrender value the 
policy. She had signed the receipt under which the payment check 
was sent and the policy canceled. She and her husband were living 
together this time, and the proceeds the check were used 
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living expenses. was not until long after the money had been re- 
ceived and used, and differences had arisen between herself and her 
husband, that she questioned the manner which payment the check 
had made. long delay asserting any claim all against 
the bank, for either the full sum share the proceeds the check, 
would seem quite sufficient justification for the assumption that the 
payment her husband and his use the money had her implied con- 
sent and least, not her authorization. 

addition this, the complaint the case, when made after this 
long seeming acquiescence the payment the check the bank, 
sought recovery for the full amount the check the theory that 
represented the cash surrender value the policy, and that the plain- 
tiff, the beneficiary the policy, was entitled receive the whole 
sum. The complaint, therefore, evidences within itself reliance 
plaintiff upon rights claimed under the policy rather than upon rights 
claimed under separate agreement because gift. There noth- 
ing the entire case which appears indicate that she had any rights 
beyond those beneficiary under policy which its terms was 
clearly subject the reserved right the insured surrender the 
policy and accept its cash surrender value. 

The judgment this court that the judgment the circuit court 
affirmed. 


LIABILITY BANK PAYING CHECK 


Hurwitz Corn Exchange Bank Trust Co., Municipal Court the 
City New York, 253 Supp. 851 


account was opened the defendant bank the name 
two individuals. Later the defendant paid check signed them 
and indorsed the name the payee. One the drawers indorsed 
below the payee’s indorsement. The plaintiff, receiver cor- 
poration, brought this action claiming that the funds really belonged 
the corporation and that the signature the payee was forgery. 
was held that the plaintiff was not entitled summary judg- 
ment view the fact that produced proof that the bank 
had any knowledge the corporation’s interest the deposit. The 
motion for summary judgment was accordingly denied. 


Action Max Hurwitz, receiver for Hudson Royal, Incor- 
porated, against the Corn Exchange Bank Trust Company. plain- 
tiff’s motion for summary judgment. Motion denied. 

Clarence Horwitz, New York City, for plaintiff. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 997. 
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Laughlin, Gerard, Bowers Halpin, New York City (Henry 
Carpenter, New York City, counsel), for defendant. 


WATSON, J.—The function rule 113 the Rules Civil 
tice permit the striking out answer action recover 
debt liquidated demand and the entry judgment unless the de- 
fendant affidavit other proof shall show facts which are sufficient 
entitle him defend the action. cause action for liquidated 
amount paid out forged check comes within the purview the 
rule. Conners Car Co. Manufacturers’ Traders’ Nat. Bank 
Buffalo, 124 Mise. Rep. 584, 209 406, affirmed 214 App. Div. 
811, 210 939; Fallick Amalgamated Bank, New York Law 
Journal, July 23, 1931, Schmuck, 

This action brought plaintiff receiver Hudson Royal, Inc., 
foreign corporation, recover the sum $1,000 paid defendant 
check bearing forged indorsement, from the moneys belonging 
the plaintiff which were deposited defendant’s bank. 

The allegations the complaint substance are: That prior 
March 15, 1930, Carmen Choy and Howard Wong deposited their 
with the defendant its Chatham Square Branch, moneys 
amounting more than $1,000, which defendant agreed return 
them demand pay out them their proper order; that the 
moneys deposited with the defendant the credit Choy and Wong 
belonged and was owned Hudson Royal, and that defendant 
misapplied the said sum $1,000 paying the same persons un- 
known the plaintiff upon check purporting indorsed the 
payee thereof. 

The defendant admits that Choy and Wong were depositors its 
Chatham Square Branch and that moneys deposit their credit 
were subject payment upon their order. denies the other allega- 
tions the complaint and sets further defense that the facts 
stated the complaint are true, Choy, whose signature appears under 
the indorsement Patrick Kelly, the payee the check, guaranteed 
the signature the payee agent Hudson Royal, Plaintiff 
now moves for summary judgment the ground that the opposing 
affidavit sets facts which would raise issue warranting trial 
the action. 

The preliminary requirement the rule that the affidavit sup- 
porting the motion for summary judgment must made the plain- 
tiff any other person having knowledge the facts, verifying the 
cause action. 

The cases interpreting the rule hold that such affidavit must prove 
the cause action clearly and completely and shall made 
affiant who speaks with knowledge. Curry Mackenzie, 239 267, 
146 375; Abercrombie Fitch Co. Colford, 123 Mise. Rep. 138. 
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204 209; Lonsky Bank United States, 220 App. Div. 194, 
221 177; United States Stephanidis (D. C.) (2d) 958. 

The rule not intended shift the burden proof and ‘‘it 
only when such prima facie proof made that judgment may sum- 
marily ordered upon the defendant’s failure affirmatively show 
the existence triable Lonsky Bank United States, 
220 App. Div. 194, 195, 221 177, 179; State Bank Mackstein, 
123 Mise. Rep. 416, 205 290; Jacobs Korpus, 128 Misc. Rep. 

The affidavits supporting this motion are made the plaintiff 
receiver, and one Edward Orenge, his auditor, and also Patrick 
Kelley, who states the best his knowledge, information, and belief, 
that the payee the check bearing the forged indorsement. 
quite evident that neither the receiver nor his auditor could have per- 
sonal knowledge the facts, and their affidavits considered with para- 
graph ‘‘9th’’ the complaint clearly show that such knowledge 
they possessed regarding the transaction was derived from other sources. 
The only persons who could have first-hand knowledge the facts are 
Choy and Wong, the individuals whose names the account the bank 
was carried, and the officers and employees the defendant bank. 
These reasons alone are sufficient defeat plaintiff’s action. 

Aside from this technical defect plaintiff’s application, there are 
material issues dispute which cannot disposed affidavits. 
The bank account from which the amount was paid the check bear- 
ing the alleged forged indorsement was opened and maintained the 
names Carmen Choy and Howard Wong, and payments therefrom 
were made upon checks bearing the signatures these individuals. 
There nothing the moving affidavits which tends show that the 
bank was informed had knowledge that the account which was carried 
that manner was belonging maintained for the benefit Hud- 
son Royal, Inc., the corporation whose behalf recovery sought 
this action. Nor clear from Patrick Kelly’s own affidavit 
support this motion that the Patrick Kelly who indorsed the 
check was not the Patrick Kelly whose order the check was drawn 
and whom was intended the proper person indorse that check. 

Furthermore, below the indorsement Patrick Kelly the un- 
disputed signature Carmen Choy appears. Upon plaintiff’s own 
theory that the moneys deposited Choy and Wong, and over which 
they had control, belonged Hudson Royal, Inc., Choy was the agent 
the corporation and his signature underneath the indorsement 
Patrick Kelly was guaranty the genuineness Kelly’s signa- 
ture. 

The plaintiff having failed meet the requirements the rule 
the manner indicated, and material issues fact having been presented 
which can determined only upon trial the action, the motion for 
summary judgment denied, with $10 costs. 
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AGREEMENT BANKS PURCHASE 
WARRANTS 


Southern Surety Co, Bank Lassen County, California District 
Court Appeal, Pac. Rep. (2d) 952 


Letters written two banks, each stating that the bank signing 
the letter agrees purchase specified amount warrants 
irrigation districts issued payment work done con- 
tractor, upon the understanding that the other bank will handle 
similar amount the warrants, constitute contracts purchase 
warrants and not contracts guaranty, and such contracts are 
within the powers the banks and are valid. 


Action the Southern Surety Company against the Bank Lassen 
County and another. From judgment for plaintiff, defendants ap- 
peal. 

Pardee and Pardee, both Susanville, for appellants. 

Ernest Hall and George Work, both San Francisco, for 
respondent. 


TUTTLE, pro tem.—This action brought upon contract. 
Upon trial the court, judgment was rendered against each the 
defendants the sum The appeal taken from the 
judgment. 

The facts are undisputed. Baxter Creek irrigation district and Tule 
irrigation district were and are irrigation districts organized under the 
laws California. Their water supply owned jointly the two 
districts, and derived from the Eagle Lake Water System. During 
the year 1924, certain work was done under contract improve this 
water system, but through faulty engineering, little benefit was derived 
therefrom. that time, bond interest coupons, due July 1924, were 
unpaid, and warrants both districts were then outstanding and unpaid. 

October 11, 1924, one Edward Whaley submitted the boards 
directors the two irrigation districts bid for the construction 
certain proposed works Eagle Lake, remedy the defects the 
prior work. This bid proposal contained the following provision: 
districts shall, before the final execution said contract, furnish 
the undersigned satisfactory assurances writing that any and all 
district warrants that may issued payment account said 
contract will, upon presentation, cashed par and accrued interest 
from the date their 

effort comply with the foregoing provision, Pardee, 
secretary both districts, interviewed three banks relative the pur- 
chase warrants which were issued Whaley for his work under 
the proposed contract. Anglo-California Bank San Francisco agreed 


similar decisions see Banking Law Journal Digest (Third 
113. 
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take $25,000 worth such warrants, but insisted that the local banks 
(defendants herein) handle some them. Thereafter, each defendant 
bank addressed the following letter Mr. Pardee: 


12, 1924. 
Pardee, Secty. Tule and Baxter Creek Irrigation Districts, 
California. 
Sir: 

our conversation recent date wish state that 
will handle $7,500.00 the warrants Tule and Baxter Creek Irri- 
gation Districts issued part payment work done Edward 
Whaley performance contract between him and your districts for 
the lowering approach cut and tunnel Eagle Lake, upon the 
understanding that Lassen Industrial Bank will handle similar amount 
said warrants, and upon the further understanding that the first 
$25,000.00 warrants issued the districts Edward Whaley for 
such purpose, shall handled Anglo-California Trust Company 
San Francisco. also understood that any moneys which 
may recovered the districts from Grant Smith Company, 
account the claim the districts have against said company, shall, 
after payment bond interest coupons Baxter Creek Irrigation Dis- 
trict, which became due July 1924, and which have not yet been paid, 
used the districts taking their warrants now outstanding. 
Yours very truly, Bridges, Cashier.’’ 


And the one from the Lassen Industrial Bank being follows: 


1924. 
Pardee, Secty. Tule and Baxter Creek Irrigation Districts, 
California. 
Sir: 

our conversation recent date wish state that 
will handle $7,500.00 the warrants Tule and Baxter Creek 
Irrigation Districts issued part payment work done Ed- 
ward Whaley performance contract between him and your districts 
for the lowering approach cut and tunnel Eagle Lake, upon the 
understanding that Bank Lassen County will handle similar amount 
said warrants, and upon the further understanding that the first 
$25,000.00 warrants issued the districts said Edward Whaley 
for such purpose, shall handled Anglo-California Trust Company 
San Francisco. also understood that any moneys which 
may recovered the districts from Grant Smith Company, ac- 
count the claims the districts have against said company, shall, after 
payment bond interest coupons Baxter Creek Irrigation District, 
which became due July 1924, and which have not yet been paid, 
used the districts taking their warrants now outstanding. 

truly yours, 
Alexander, President.’’ 


was stipulated the trial that Whaley relied upon these letters, 
and but for them, would not have entered into the contract, and that 
both defendants knew this. was also stipulated that the word 

Thereafter, November 18, 1924, Whaley and the two districts 
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signed the contract mentioned, and the former commenced work thereon. 
was unable complete performance, and plaintiff, Southern Surety 
Company, which had executed faithful performance bond, undertook 
to, and did actually, complete the contract. The work was accepted 
the districts, cost plaintiff some $9,000. assignment the 
contract was executed Whaley plaintiff. Prior May 24, 1926, 
each the defendants bought from Whaley warrants the face value 
$4,900. Thereafter plaintiff presented each defendant warrants 
the sum $2,600, but payment was refused. The judgment against 
each defendant made said sum $2,600, with interest thereon. 

also appears, and the court found, that after each defendant had 
$4,900 worth warrants, was instructed the superintend- 
ent banks California, not pay any more said warrants. 

contended appellant that the complaint fails state cause 
action, that the contract with Whaley was ultra vires. The facts 
set forth the complaint are the same those disclosed above this 
opinion. ‘‘It may states appellant his brief, ‘‘that the 
warrants Irrigation Districts were the character securities 
which, under the law, the defendants could buy, but such being true, 
the contract, the letters, one purchase guaranty? the con- 
tract one purchase, then may within the powers the banks, 
and enforceable, but contract guaranty, beyond their 
powers and 

view the situation, the transaction between the banks and the 
irrigation districts was contract, made and entered into expressly for 
the benefit Whaley, and which could enforced him his as- 
signee. Section 1559, Civ. Code. ‘‘guaranty’’ defined section 
2787 the Civil Code follows: ‘‘A guaranty promise answer 
for the debt, default, miscarriage another find 
nothing the wording the agreement, the conduct the par- 
ties, which indicates that the banks’ agreement purchase these war- 
rants was conditional upon the failure default any one else pay 
for the work, buy the view it, defendants simply 
agreed buy the warrants they might agree buy bonds, negotiable 
paper, other securities. There was promise made Whaley 
directly, creditor, under contract guaranty. The banks did 
not say Whaley, will pay the warrants the event the districts 
fail The letters the banks constituted original promise, 
and the transaction lacked the essential elements contract guar- 
anty. ‘‘If can seen that the person sought charged 
primarily liable, prior the breach the contract duty someone 
else, the contract question original J., 887. 
When the warrants were issued Whaley, was under duty 
present them the districts. His cause action against defendants 
was not dependent upon breach contract duty upon the part 
the districts. believe that appellant has confused the principles 
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governing contract made for the benefit third party, with those 
applying contract guaranty. had been guaranty, pay- 
ment the banks would have been made contingent upon refusal 
the districts pay. matter practical construction, the record 
shows that the warrants which were paid were never presented the 
district, but were presented for payment the banks upon being issued. 
conclude, therefore, that the contract was not one guaranty, but 
original promise, and hence not ultra vires, and that the complaint 
not open this 

further contended that the contract conditional this: That 
the promise the Bank Lassen County buy was made upon the 
express condition that the Lassen Industrial Bank would buy and vice 
versa, and these conditions not having been met, neither bank was 
obligated buy. other words, that such promises were conditions 
precedent. The language used each letter states that the writing 
bank will buy upon the understanding that the other bank will buy. 
construe the letters, each bank, effect, promised that would 
buy the warrants the other bank would agree likewise. The 
interpretation adopted appellants would, our opinion, un- 
reasonable, and lead absurdity. ‘‘The language contract 
governs its interpretation only far clear and explicit and does 
not involve Jackson Puget Sound Lumber Co., 123 
Cal. 97, 788, 790, citing section 1638, Civ. Code. Each bank, 
the contention appellants upheld, could have stood back and 
bowed the other, saying, You first,’’ and thereby rendered the entire 
contract nugatory. ‘‘A principle construction well settled that 
where one construction would make contract unusual and extraor- 
dinary, and another construction, equally consistent with the language 
employed, would make reasonable, fair, and just, the latter construc- 
tion must Stoddart Golden, 179 Cal. 663, 178 707, 708, 
1060. are satisfied that the real intent was that each 
bank should bind itself purchase the warrants, and when all had done 
so, the condition was performed and fulfilled. believe that where 
contract admits two constructions, the court ought adopt that 
which most equitable and which will not give unconscionable ad- 
vantage one party over the other. Allemong Augusta National 
Bank, 103 Va. 897. The point without merit. 

contended that the trial court erred overruling special 
demurrer, based upon the grounds, first, that the defendants were im- 
properly joined defendants, and, second, that two separate causes 
action are improperly joined the complaint, and not separately stated. 
the first ground, defendants were properly joined because they 
were liable under the same contract. the second ground, only one 
action was stated, wit, action upon the contract. Assum- 
ing that there some merit the position appellants, they have not 
shown that any prejudice resulted from the alleged error. 
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have stated, the undisputed facts show that upon the signing 
the letters defendants, Whaley executed the contract with the 
districts, and commenced work, and that would not have done 
these letters had not been signed. Both the defendants were aware 
these facts. Neither justice nor equity should now permit the de- 
fendants escape the consequences their own voluntary act, and 
repudiate promise which had been acted upon third party his 
detriment. 

The judgment accordingly affirmed. 


MISAPPROPRIATION BONDS DEPOSITED 
WITH TRUST COMPANY 


Crowder Abbott, Supreme Court Indiana, 178 Rep. 860 


Where bonds are kept the safe deposit box the president 
trust company, who charge the general management 
and operation the company’s business, pursuant agreement 
with the depositor that the trust company will take care them, the 


bonds are regarded being the the trust company. 
the bonds are lost through the company’s neglect ordinary 
the company will liable the depositor. Where the bonds are 
misappropriated the depositor, upon the insolvency the trust 
company, entitled the allowance general claim against the 
company for the amount the bonds; but not entitled 
preference payment over the general creditors the company 
fails trace the proceeds the bonds into the assets the 
hands the receiver. 


Proceeding William Abbott against Ben Crowder, receiver, 
secure allowance claim preference general creditors. From 
the judgment, the receiver appeals. Transferred from Appellate Court 
under section 1351, Burns’ Ann. St. 1926. Affirmed part, and 
part reversed and remanded. 

Ewbank Dowden, Indianapolis, and Chas. Bedwell, 
Sullivan, for appellant. 

Henderson Henderson, Indianapolis, for appellee. 

MYERS, J.—Appellee filed with appellant, receiver the Citizens’ 
Trust Company, claim for $60,000 and interest thereon for certain 
period, alleging facts whereby claimed preference payment over 
all general creditors. change venue from the Sullivan circuit 
court, the cause was tried the judge the Knox superior court, and 
judgment rendered favor appellee the sum $35,557.80 
preferred claim and $25,398.06 general claim against the assets 


similar decisions see Banking Law Journal Digest (Third 
Edition) 339. 
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the insolvent. appeal the errors assigned and not waived seek 
question the action the court overruling appellant’s motion for 
new trial, the sustaining appellee’s motion modify the judgment, 
the sustaining appellee’s motion that $557.80 interest adjudged 
preferred claim. 

These assignments are but different methods presenting this 
court the question evidence sustain the general finding entitling 
appellee preferential payment. The material facts most favorable 
appellee’s contention, whether disputed not, follow: May 23, 1921, 
appellee had certificates deposit issued him the Citizens’ Trust 
Company Sullivan, Ind., totaling $33,000. that time James 
Lang was president this company and devoted all his time its 
affairs the way receiving deposits, paying out money, and had the 
general management and operation its business. this last date 
appellee, while the trust company’s place business, requested Mr. 
Lang buy for him Fourth Liberty Loan bonds amounting $60,000. 
proposed pay for them cashing his certificates deposit and 
certificate deposit issued Arkansas bank for $28,500. Such 
unexpected demand the trust company that time, Lang thought, 
would seriously injure it. Appellee and Lang then agreed that appellee 
should deposit with the trust company the Arkansas bank certificate, 
which was done, and $35,000 Fourth bonds should then 
purchased for appellee and the remainder the bonds the next year. 
Entries the Liberty bond record the trust company show that 
June 14, 1921, there was transferred for account Abbott Fourth 
Liberty bonds, face value $35,000; October 21, 1921, $15,000; 
June 1922, $8,000; and September 12, 1924, $60,000. 
The records the trust company show that September 12, 1924, 
had $10,000 Liberty bonds and the 13th, $8,000. Thereafter, and 
January 20, 1925, additional bonds amounting $750 were 
bought, and the latter date $8,000 were sold. The books the com- 
pany also show that between January 20, 1925, and January 26, 1927, 
when the Liberty bond account the trust company was closed, various 
bonds small amounts were bought and sold. During this latter period 
the maximum amount Liberty bonds any one time hand was, 
for one day, February 11, 1926, $2,708.80, and the minimum $500. 

Lang testified that November, 1923 1924, finally fixing the date 
November, 1923, sold bonds belonging Abbott amounting 
$35,000, and that the proceeds from these sales were credited the 
trust company. These bonds, says, were replaced, and September 
12, 1924, Fourth Liberties, $60,000 par, were turned over Abbott. 
This the only evidence any sale Abbott’s bonds and the only 
evidence tending show that the trust company received anything 
them. Appellee testified that this last date settled with 
Lang for the bonds and they were delivered him. After had 
counted them, Lang said ‘‘Now you want leave these bonds with 
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for safe keeping will glad take care them for ‘‘I 
(appellee) told him that would have leave them some place and 
would perfectly willing leave them with him and pay him for his 
trouble, there were any charges.’’ Lang assured him there would 
charges. The bonds, they were purchased, both prior and after 
appellee had made for them, were kept Lang’s de- 
posit box the vault the trust company. 

the Liberty Loan box was found receipt prepared Lang, 
dated November 11, 1925, with appellee’s name signed thereto for 
$60,000 Fourth Liberty Loan bonds. Lang, the transac- 
tion evidenced the receipt occurred May 17, 1927, but, order 
help Abbott his trouble with the income tax revenue officers, the re- 
ceipt was given the date shown. Abbott denied receiving the bonds, and 
declared that his name the receipt was forgery. There was expert 
evidence that Abbott signed the receipt, and also that his name the 
receipt was not his signature. 

the latter part May, 1921, appellee opened his first checking 
account with the trust company, and this account was given credit with 
the proceeds the coupons from the bonds purchased they became 
due. After September 12, 1924, and and including October 15, 
1927, appellee’s checking account received credit each six months for 
$1,275, which was the aggregate semiannual coupon interest $60,000 
Fourth Liberty bonds. June 17, 1927, appellee closed his account 
with the trust company taking draft for $2,300 the name 
John Kennedy and cash. This account was reopened November, 
1927, January, 1928, credit $1,000, part the previous 
October bond interest, balance the time the bank was closed 
had appears from the trust company’s books, $695.45. 

The trust company closed its doors February 21, 1928, and receiver 
was appointed March 1928. The only evidence the trust company’s 
assets turned over the receiver were notes amounting $13,882.50, 
and the only evidence the trust company’s liabilities were the claim 
this appellee and that others amounting something over $11,000. 
The receiver refused appellee’s demand for the bonds question, stat- 
ing that did not have, never had had, and the best his informa- 
tion the trust company never had had, these bonds. 

The evidence bar justifies the inference that the trust company 
maintained its place business vault and safe deposit boxes therein 
for rent which were used for the safe-keeping valuable papers, 
the instant case, however, appellee intrusted the bonds officer 
the trust company who shown have received them into his cus- 
tody for safe-keeping. There was charge for this service, al- 
though from the expression Lang the ‘‘no charge’’ statement might 
construed depending upon continuance appellee his check- 
ing account, which shown have continued until June 17, 1927. 

Lang, his dealings with Abbott, acted authoritatively for the trust 
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company (First Nat. Bank New [1896] 146 411, 597; 
Harris Randolph County Bank [1901] 157 Ind. 120, 128, 
1025; Crowder Story [1930] Ind. App. 598, 169 470), and, 
while the bonds question were kept the private safe deposit box 
Lang, yet they nevertheless must ‘be regarded being the custody 
the trust company. Appellee insists that under the evidence this 
the trust company held possession the bonds bailee for him, 
and therefore trust relationship existed. Conceding his statement 
correct, and construing the evidence favorable him, the benefits 
the bailment might considered reciprocal, and hence the trust company 
would required use the same diligence the care appellee’s 
bonds would the care its own securities, and for neglect 
ordinary care would liable for their value. Sherwood Home 
Sav. Bank (1906) 131 Iowa 528, 109 Farmers’ Mer- 
chants’ Sav. Bank (1926) 202 Iowa 859, 211 532, 
910; Grenada Bank Moore (1923) 131 Miss. 339, So. 449; Foster 
Essex Bank (1821) Mass. 479, Am. Dec. 168; First Nat. Bank 
Graham (1875) Pa. 106, Am. Rep. 49. 

The record the instant case, are advised, without evidence 
from which can said that appellee’s bonds, $35,000 which, 
were used the trust company the transaction its common 
ordinary business, and that they were converted into other property 
which went make the general assets the bank the hands 
the receiver. evident that appellee’s bonds, prior the appoint- 
ment receiver, had been wrongfully converted appropriated, but 
not shown that the assets the trust company were augmented 
these bonds. Under the circumstances here appearing, the trust com- 
pany must held responsible, but only the extent that appellee 
regarded general creditor, for, seems us, has been made 
appear that appellee’s bonds were either converted officer 
employee the trust company, that the fund arising from the sale 
thereof had been completely dissipated and that part any 
form ever came into the hands the receiver. Such being the record 
this case, appellee would not entitled preferential payment 
the receiver, for the reason, have said, that none the bonds, nor 
property substituted for them, nor the proceeds from the sale thereof, 
have been traced any form into his hands. Fletcher, Trust Co. 
American State Bank (1925) 196 118, 147 524; Crowder 
Story, supra; Stults, Gordon, Adm’r (1929) Ind. App. 611, 
167 564; Windstanley Second Nat. Bank (1895) Ind. App. 
544, 956; Andrew Darrow Trust Sav. Bank (1927) 204 
870, 216 553; Andrew Farmers Sav. Bank (1929) 207 
Towa 394, 223 249; Andrew Darrow Trust Sav. Bank (1928) 
204 Iowa 1317, 217 438; Morrison Lincoln Sav. Bank, 
(1898) Neb. 225, 655; Miller Viola State Bank (1926) 
121 Kan. 193, 198, 246 517, 373; Blumenfeld Union 
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Nat. Bank (1930) (C. A.) (2d) 455; Schuyler Littlefield, 
Trustee (1914) 232 707, Ct. 466, Ed. 806; Cherry 
Nonotuck Silk Co. Flanders (1894) Wis. 237, 383; Frei- 
berg Stoddard, Assignee (1894) 161 Pa. 259, 1111; McNamara 
Tire Co. Pillsbury (1928) 417, 143 468; Bishop Ma- 
(1917) Wash. 85, 163 408, 1917D, 613. 

Our conclusions appellant’s right new trial make un- 
necessary for notice the other two errors assigned. 

From the foregoing consideration this case, that part the judg- 
ment allowing $60,955.06 general claim against the insolvent estate 
affirmed, and that part the judgment allowing $35,557.80 out 
the $60,955.06 preferred claim over the general creditors re- 
versed, and such preference the motion for new trial sustained 
and cause remanded for further proceedings not inconsistent with this 
opinion. further ordered that the costs this appeal this court 
taxed one-half each the parties hereto. 


EXECUTOR’S COMMISSIONS WHERE VALUE 
SECURITIES INCREASED 


Hawley’s Estate, New York Surrogate’s Court, 253 
Supp. 820 


When securities belonging estate increase value while 
the hands the executors the surrogate authorized under section 
285 the Surrogate’s Court Act allow the executors full com- 
missions for receiving the increment well for paying out. 


Accounting the executors the estate Robert Hawley, de- 
ceased, involving question amount commissions allowed 
executors. Decision accordance with opinion. 

Shattuck, Bangs Winant, New York City, for executors. 

William Brinckerhoff, New York City, special guardian for 
John and Calvin Oakes. 

Bertram Kraus, New York City, for Harriman National Bank. 

John Godfrey Saxe, New York City, referee. 

John O’Connor, New York City, special guardian for Ashley 
Ely. 

O’BRIEN, the settlement the decree submitted this ac- 
counting proceeding question presented the amount com- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 383. 
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missions allowed the executors. The estate received the 
executors was over $3,000,000, and appears that certain securities 
held them, and which they are now turning over the trustees, have 
increased value the extent $828,404.50. contended the 
executors that they are entitled the statutory commissions for both 
receiving and paying out that increment. Two the parties interested 
the estate object such allowance and contend that the commis- 
sions should computed that the executors shall receive one-half 
the statutory commission for paying over the increment only, and that 
commissions should allowed for receiving the increment. 

report, which have confirmed, the referee appointed hear 
and determine objections the account recommended that the executors 
allowed only one-half the statutory commissions for paying over 
the increment. now urged behalf the objections that the 
referee’s report inference denies commissions for receiving the in- 
crement. Whatever may said about such inference, this question 
was not one the issues passed upon the referee, and may 
successfully contended that had made decision upon this point, 
his report this extent overruled. This question commissions for 
the increment does not appear have ever been the sub- 
ject decision the appellate courts this state. The decisions 
cited the executors have only remote bearing upon the question 
presented herein. was, however, decided surrogate this county 
far back 1885 the case Rowland Morgan, Dem. Sur. 289. 
that case Surrogate Rollins held (1) that the market value such 
securities the time when they came into the hands the executors 
should taken the basis for half commissions for and 
(2) that the half commissions for paying out must computed upon 
their value the time entering the decree directing their transfer 
the trustees. That method computing commissions such cases 
was followed accounting proceedings this court for many years. 
the year 1914 the revisers the Code Civil Procedure caused 
the enactment amendment section 2753 (now section 285, Sur- 
rogate’s Court Act), which reads: ‘‘The value any real personal 
property, determined such manner the surrogate may direct, 
[and the increment thereof, received, distributed] delivered, shall 
money making computation commissions.’’ (Brackets 
mine.) The language this amendment clear and unambiguous and 
plainly authorizes the surrogate allow commissions for receiving the 
increment, well for paying out, and the commissions requested 
herein will therefore allowed. 

hold, therefore, that computing commissions the securities 
question the executors should paid full commission for both 
receiving and paying out the increased value thereof the date 
this decree. Costs taxed and decree signed settling the account ac- 
cordingly. 


